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IRS Issues Final Regulations Under Section 
851 Relating to The Qualifying Income Test 

Requirements for Regulated Investment 
Companies (RICs) 
On March 19, 2019, the Internal Revenue Service (IRS) and the Department of the Treasury (Treasury) released final 

Income Tax Regulation 1.851-2 relating to the qualifying income test requirements of a RIC (the Final Regulations). 

The Final Regulations reflect comments received by the IRS and Treasury related to proposed regulations under 

section 851, that were issued on September 28, 2016 (the Proposed Regulations) and are effective on March 19, 

2019. In addition, the IRS affirmed its position that they will no longer issue Private Letter Rulings (PLRs) on questions 

relating to the treatment of a corporation as a RIC that require a determination of whether a financial instrument or 

position is a security under the Investment Company Act of 1940 (40 Act).  

Background 

Generally, to be treated as a RIC for the taxable year, and not pay tax at the entity level, a corporation must meet 

certain qualification requirements, including an annual qualifying income test under Internal Revenue Code (IRC) 

Section 851(b). The qualifying income test requires that at least 90-percent of the income of a RIC is derived from 

qualifying sources of income including dividends, interest, payments with respect to securities loans, and gains from 

the sale or other disposition of stock or securities or foreign currencies, or other income derived with respect to its 

business of investing in such stock, securities, or currencies, and net income derived from an interest in a qualified 

publicly traded partnership1. For purposes of the qualifying income test, the term “securities” is defined by reference 

to section 2(a)(36) of the 40 Act.  

Investments in Controlled Foreign Corporations (CFCs) and Qualifying Electing Funds (QEF) 

RICs that invest in certain controlled foreign corporations (CFCs) and passive foreign investment companies (PFICs) 

may be required to include subpart F and QEF inclusions2 in taxable income whether or not they receive a distribution 

from such foreign corporation(s). For purposes of the qualifying income test, the statute indicates that such inclusions 

are generally considered dividends to the extent there is a distribution out of the foreign corporation’s earning and 

profits of the taxable year which are attributable to the amounts so included3. In the Proposed Regulations the IRS 

and Treasury stated that subpart F and QEF inclusions could only be considered as qualifying income (i.e. as a 

dividend) where distributions were received by a RIC from such foreign corporations, and subpart F and QEF 

inclusions could not be considered as other income derived with respect to its business of investing in stock or 

securities. 

In response to comments received, The Final Regulations state the following: 

1) Where distributions are received by a RIC from a CFC or a PFIC, amounts included in gross 

income under section 951(a)(1) or 1293(a) respectively, are considered as dividends for 

purposes of the qualifying income test. 

                                                

1 IRC Section 851(b)(2) 
2 IRC Sections 951(a) and 1293(a), respectively 
3 IRC Section 851(b) and Income Tax Regulation 1.851-2(b)(2)(i) 
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2) If amount is included in gross income under section 951(a) or 1293(a) and is derived with 

respect to a RIC’s business of investing in stock, securities, or currencies, then the amount is 

considered as falling under the other income provision under section 851(b). 

Observation: Amounts included under section 951(a) or 1293(a) may now be considered as qualifying income under 

the other income provision, irrespective other whether or not distributions attributable to such inclusions are received 

by a RIC. 

Additionally, without the guidance provided in the Final Regulations, RICs which have subpart F inclusions related to 

Global Intangible Low Taxed Income (GILTI) may have had difficulty in determining the status of such inclusions for 

purposes of the annual qualifying income test, as the RIC would likely have little to no influence over the foreign 

corporation’s policy around paying distributions, to treat GILTI inclusions as a dividend. 

Security Under The 40 Act 

For purposes of the quarterly asset diversification and annual qualifying income tests under section 851, both of which 

require the fund to hold/earn income and gains from securities, section 851 refers to the 40 Act for the definition of 

the term security4. An investment is therefore generally a security for purposes of the quarterly asset diversification 

and annual qualifying income tests where it is a security under the 40 Act.  

In the past, the IRS has addressed the issue of whether or not instruments or positions are securities for purposes of 

section 851. For example, Revenue Ruling 2006-1 addresses the treatment by a RIC of certain derivative contracts on 

commodity indices and concludes that they are not securities for purposes of the qualifying income test. Revenue 

Ruling 2006-31 clarifies Revenue Ruling 2006-1 by stating that Revenue Ruling 2006-1 was not intended to preclude a 

conclusion that income from certain types of instruments, such as structured notes, that create commodity exposure 

could generate qualifying income under Section 851(b)(2). Following the issuance of Revenue Ruling 2006-31, the IRS 

received requests for, and issued, several PLRs concerning whether certain instruments that provide commodity 

exposure are securities. In July 2011, the IRS notified taxpayers that it would “pause” issuing any further such PLRs.  

The preamble to the Proposed Regulations broadly states: 

Section 38 of the 1940 Act […] grants exclusive rulemaking authority under the 1940 Act to the 

Securities and Exchange Commission (SEC), including "defining accounting, technical, and trade 

terms" used in the 1940 Act. Any future guidance regarding whether particular financial instruments, 

including investments that provide RICs with commodity exposure, are securities for purposes of the 

1940 Act is therefore within the jurisdiction of the SEC 

Contemporaneous with the Proposed Regulations, the IRS issued Revenue Procedure 2016-50 indicating that Treasury 

and the IRS had determined that the IRS should no longer issue PLRs relating to the qualification of a corporation as a 

RIC if there is a requirement to determine whether or not a financial instrument or position is a security for purposes 

of the 40 Act. Furthermore, with the Proposed Regulations, the IRS and Treasury requested comments regarding 

whether previously issued guidance including, but not limited to, Revenue Ruling 2006-1 and Revenue Ruling 2006-31 

should be withdrawn. 

In the preamble to the Final Regulations the IRS concluded that Revenue Ruling 2006-1 and Revenue Ruling 2006-31 

will not be withdrawn at this time. The Final Regulations also affirm the position of Treasury and the IRS to continue 

to include the issue described in Revenue Procedure 2016-50 in the list of areas in which rulings and determinations 

letters will not ordinarily be issued. 

 

                                                

4 IRC Section 851(c)(6) 
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For additional information or questions, please contact: 

Eric Byrnes  
Managing Director  
Deloitte Tax LLP  
+1 973 602 6710  

Dmitriy Koza  
Senior Manager 
Deloitte Tax LLP  
+1 212 436 5345  

 

 
 
This alert contains general information only and Deloitte is not, by means of this alert, rendering accounting, business, financial, investment, legal, tax, 

or other professional advice or services. This alert is not a substitute for such professional advice or services, nor should it be used as a basis for any 

decision or action that may affect your business. Before making any decision or taking any action that may affect your business, you should consult a 

qualified professional adviser. Deloitte shall not be responsible for any loss sustained by any person who relies on this alert. 
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