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United States:
President signs extenders package

The US president signed a legislative package into law on
December 18, 2015, that combines a bill to renew dozens
of expired tax deductions, credits, and incentives with
omnibus appropriations legislation that sets spending levels
for government agencies for the remainder of fiscal year
2016. The legislation also includes several provisions to
overhaul the tax treatment of real estate investment trusts
(REITs).
The “extenders” component of the package makes
permanent several lapsed business, individual and
charitable giving incentives, including the research credit.
It also renews a handful of provisions—such as “bonus”
depreciation, the work opportunity, and new markets
tax credits and production and investment tax credits for
wind and solar energy—for five years. Other provisions are
extended through 2016.
Provisions that are of particular relevance to
taxpayers engaging in cross-border transactions are
highlighted below.
Extenders provisions:
• The exception from “subpart F” for certain foreign
income derived in the active conduct of a banking,
financing, securities, or insurance business is made
permanent.
• Regulated investment company (RIC) qualified
investment entity treatment under the Foreign
Investment in Real Property Tax Act (FIRPTA) is made
permanent.

• Provisions allowing for an exemption from gross-basis
tax and withholding on interest-related dividends and
short-term capital gains dividends paid by RICs to
foreign investors are made permanent.
• The application of the “lookthrough” rule that excludes
from subpart F certain payments of interest, dividends,
rents, and royalties between related controlled foreign
corporations under the foreign personal holding
company rules is extended retroactively through 2019.
• The “section 199” deduction with respect to income
attributable to domestic production activities in Puerto
Rico is renewed through 2016, retroactive to the end
of 2014.
REIT provisions:
The legislation makes certain modifications to the tax
treatment of REITs, including amendments to the FIRPTA
exception for certain stock of REITs and an increase in
the rate of withholding of tax on dispositions of US
real property interests from 10% to 15% under certain
circumstances.
Related-party loss rules:
The legislation modifies the related-party loss rules
(which generally disallow a deduction for a loss on the
sale or exchange of property to certain related parties
or controlled partnerships) to prevent losses from being
shifted from a tax-indifferent party (for example, a person
not subject to US tax) to another party in whose hands any
gain or loss with respect to the property would be subject
to US tax. The provision generally is effective for sales and
exchanges of property acquired after 2015.
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Belgium:
Excess profit rulings constitute illegal
state aid
European Commission (the “Commission”) issued a press
release on January 11, 2016, announcing that it has
concluded its in-depth investigation of the Belgian excess
profit rulings regime initiated on February 3, 2015. The
Commission has concluded that these rulings violate the
state aid rules under the Treaty on the Functioning of the
European Union because they deviate from the normal
Belgian corporate tax rules and the arm’s length principle.
The Commission is ordering Belgium to discontinue the
excess profits ruling practice and recover approximately
EUR 700 million in tax from the beneficiaries of the
rulings (at least 35 multinationals). The full text of the
Commission’s decision is not yet available.

According to the Commission’s press release, excess profit
rulings have granted a selective advantage to at least 35
multinational companies, since those companies were not
taxable on their full profits due to the exclusion of excess
profits. Even assuming that multinational companies may
generate excess profits, these profits should be shared
between group members in a way that reflects economic
reality and taxed where they arise (instead of being
allocated to a single group company). The Commission
also said that the rulings could not be justified on the basis
of avoiding double taxation because Belgium made the
adjustments unilaterally, i.e., without requiring evidence of
(a risk of) double taxation.

The excess profits regime has applied since 2005, as part
of the government’s policy to attract investment. Instead
of being taxed on its actual profits, the excess profits
regime allows a qualifying company’s taxable base to be
reduced by its “excess profits,” i.e., the profits recorded in
a Belgian entity’s accounts that result from being part of a
multinational group (such as, synergies and economies of
scale, clients, supplier networks, etc.). The actual recorded
profits of a Belgian group company are compared with the
hypothetical average profits that a stand-alone company
in a comparable situation would have earned, and the
company is taxed on only the latter profits. To obtain
the benefit, the company must request a ruling from the
Belgian tax authorities.

The Commission is ordering Belgium to stop applying
excess profit rulings in the future, and to recover the
unpaid tax from the beneficiaries of the rulings. The
Belgian tax authorities must determine the identity of the
beneficiaries and the exact amounts of tax to be recovered.
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The Belgian government and the beneficiaries may appeal
to the EU general court within two months, from which a
further appeal may be made to the Court of Justice of the
European Union. It should be noted, however, that absent
exceptional circumstances, an appeal would not suspend
Belgium’s obligation to recover the amounts granted
under the excess profits ruling regime and if Belgium
fails to comply with its recovery obligation, the European
Commission may refer Belgium to the general court.

Germany:
New treaty with Netherlands revises tax
treatment of gain on real estate company shares
The new tax treaty between Germany and the Netherlands,
signed in 2012 to replace the 1959 treaty, entered into
force on December 1, 2015, and applies as from
January 1, 2016.
One of the most notable features of the new treaty is a
real estate clause in the capital gains article that will affect
real estate investors. Under the treaty, capital gains derived
from the sale of shares in a real estate company may be
taxed in the country in which the property is located,
rather than the country in which the seller is resident.
The new provision will affect German inbound real estate
investors that have structured their investment through
a Dutch holding company that holds shares in a German
GmbH that, in turn, holds real estate located in Germany.
Capital gains from the sale of shares in the German GmbH
previously were not taxable in Germany, and they often
fell within the scope of the Dutch participation exemption.
However, under the new treaty, 5% or even 100% (in the
case of a short-term share trading) of such gains may be
subject to corporate income tax in Germany.
Capital gains from the sale of shares in Dutch corporations
that directly hold German real estate are not affected by
the new provisions if the Dutch corporation does not have
its place of management and control in Germany (since
Germany has the right to tax gains under domestic law
only if a foreign corporation whose legal seat is outside
Germany is managed and controlled in Germany).
The real estate clause in the new Netherlands treaty differs
significantly from the OECD model and from Germany’s
other tax treaties:
• The clause applies if the real estate company derives
more than 75% of its value, directly or indirectly, from
immovable property (50% under the OECD model
treaty).

• The German language version (but not the Dutch
version) of the real estate clause lacks the usual
reference to the location of the immovable property.
Accordingly, the right to tax capital gains, subject
to other requirements, may be shifted due only to
the fact a company derives more than 75% of its
value from immovable property; the fact that the
property may be located in the company’s country of
residence is irrelevant. As a result, the sale of shares
in a German GmbH by a Dutch shareholder may be
taxed in Germany, even if the property is situated in
the Netherlands or in a third country. It currently is
unclear whether this error in the German version will be
corrected.
• The real estate clause applies only if the seller holds
at least 50% of the shares in the real estate company
before the first share disposal.
• The new treaty makes use of the exceptions mentioned
in section 28.7 et seq. of the OECD commentary on
the capital gains article, so that the right to tax remains
with the country in which the seller is resident where
the gains arise from the sale of shares of a company
listed on an approved stock exchange or as part of a
corporate reorganization.
Other notable features of the treaty are as follows:
• The default rate of 15% on dividends remains
unchanged, but a 5% withholding tax rate (reduced
from 10% in the former treaty) will apply to dividends
paid to a company (other than a partnership) that
holds directly at least 10% of the capital of the payer
company, and a new maximum rate of 10% will apply if
the beneficial owner is a Dutch-resident pension fund.
• No change is made to the tax treatment of interest or
royalties, i.e., such payments will remain exempt from
withholding tax.

• When determining if the 75% requirement is met,
immovable assets with which the real estate-owning
company or its shareholders carry on their business will
not be taken into account.
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India:
AAR rules that proposed transfer of
shares not for tax avoidance, confirms
nontaxability of capital gains under
India-Mauritius treaty
The Authority for Advance Rulings (AAR) in the case of
Dow AgroSciences Agricultural Products Ltd [A.A.R. No
1123 of 2011] has ruled that the proposed transfer of
shares of an Indian company by a Mauritius company to
a Singapore company is not subject to capital gains tax.
The AAR, based on facts, held that the transaction with
an object of group reorganization and investments having
begun 20 years back is not for tax avoidance. Since the
income is not taxable in India, the provisions relating to
transfer pricing, withholding tax, and return filing do not
apply. Moreover, in absence of a Permanent Establishment
(PE) in India, Minimum Alternate Tax (MAT) should not be
applicable.
The applicant, Dow AgroSciences Agricultural Products
Limited (DAS Mauritius), is a tax resident of Mauritius and a
part of the Dow Group. The company had acquired nearly
100% of the shares of Dow AgroSciences India Private
Limited (DAS India) over a period of time. It proposes to
transfer its shareholding in DAS India to a group entity in
Singapore (DAS Singapore) with the objective of group
re-organization involving a change in the holding model.
DAS Mauritius would contribute its shares held in DAS
India as its capital in DAS Singapore, and the value of DAS
Singapore’s shares recorded in the books of DAS Mauritius
would be considered as sales consideration for the transfer
of shares.
In this backdrop, DAS Mauritius approached the AAR to
determine whether the gains arising from the proposed
transfer of shares of DAS India to DAS Singapore would
be subjected to tax in India. Further, related questions
on the applicability of MAT, transfer pricing provisions,
withholding tax, and the requirement for filing of tax
return in India were also put forth before the AAR.
In relation to the taxability of capital gains, the Revenue
contended that DAS Mauritius was a shell company
and the whole scheme was devised with a view to
evade payment of taxes. The AAR observed that DAS
Mauritius had acquired shares in DAS India between 1995
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(i.e., 20 years back) and 2005, with prior approval of DIPP/
RBI at a substantial cost, and that they were now being
transferred to a group company. This being the case, it
cannot amount to a design or a scheme to avoid payment
of taxes in India. Further, since DAS Mauritius has been
operating for more than 10 years in Mauritius, it cannot be
said to be a shell company. The AAR also found rationale in
the details of the group’s scheme for re-organization and
rejected the contentions of the Revenue.
As regards the question of PE, the applicant stated that
it does not have any office, employees, or agent in India.
Nothing to the contrary was brought on record by the
Revenue. Accordingly, the AAR held that DAS Mauritius did
not constitute a PE in India. The other broad propositions
of the Revenue that DAS India (being an indirect subsidiary
of DAS USA) was the PE of DAS USA, and that the ultimate
beneficiary of the capital gains was DAS USA being the
ultimate parent, were also rejected by the AAR based on
facts.
The shares held by DAS Mauritius in DAS India constitute a
capital asset. Article 13(4) of the India-Mauritius Tax Treaty
allocates the taxing rights with respect to capital gains
arising on transfer of shares of an Indian company only
to Mauritius. Therefore, the AAR held that the income on
transfer of shares arising to DAS Mauritius was not liable to
be taxed in India, in absence of its PE in India.
On the applicability of MAT, the AAR relied upon the
decision of the Supreme Court in the case of Castleton
Investments Limited, and the CBDT Press Release dated
September 24, 2015, to hold that MAT provisions would
not apply to DAS Mauritius, being a tax resident of a
country having a tax treaty with India, and not having a PE
in India.

It was held that the provisions relating to withholding of
tax at source and transfer pricing would also not apply to
the transaction, as the income arising therefrom was not
chargeable to tax in India.
In relation to the requirement to file a return in India, DAS
Mauritius relied on the decisions of the AAR in the case
of FactSet Research Systems Inc. and Vanenburg Group
B.V. to contend that the compliance provisions of filing of
return in India cannot be applied in the absence of no tax
liability under the charging provisions of the Income-tax
Act. On the other hand, the Revenue primarily relied
upon the ruling of the AAR in Castleton Investment Ltd,
which had held that the obligation of return filing cannot
disappear merely because a person is entitled to claim any
benefit under a tax treaty. The AAR pointed out that the
Castleton Ruling had not considered the law laid down in
the Judgments relied by the Applicant. It disagreed with

the Castleton Judgment on this aspect, and concluded that
DAS Mauritius was not required to file a tax return in India.
This decision of the AAR reconfirms the non-taxability of
capital gains arising to a Mauritius company on sale of
shares of an Indian company. The holistic approach of
the AAR while deciding on the matter of tax avoidance
arrangement is noteworthy, and would provide guidance
to the taxpayers on their arrangements involving transfer
of shares. The conclusion of the AAR on the applicability
of transfer pricing provisions, MAT, withholding tax, and
return filing also seeks to provide clarity to the subject
matter. It needs to be noted that an AAR decision is
binding only vis-a-vis the Applicant.
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China/Hong Kong:
Mainland Chinese tax treatment of
investors in Mainland-Hong Kong
mutually recognized publicly offered
funds clarified
The Ministry of Finance (MOF), the State Administration
of Taxation (SAT), and the China Securities Regulatory
Commission (CSRC) jointly issued Circular Caishui (2015)
No. 125 (Circular 125) on December 14, 2015, clarifying
the tax treatment of investors who invest in MainlandHong Kong Mutually Recognized Publicly Offered Funds
(MRFs). On December 18, 2015, the CSRC and the
Securities and Futures Commission (SFC) of Hong Kong
registered the first batch of MRFs, and the MOF published

Circular 125 on its website, stating that the provisions of
the circular took effect from December 18.
The CSRC and the SFC had, on May 22, 2015, signed the
Memorandum of Regulatory Cooperation concerning the
Mutual Recognition of Funds, whereby the CSRC and the
SFC agreed to mutually recognize funds that may then
be offered to the public in both Mainland China and
Hong Kong.

A. Mainland Chinese tax implications for Hong Kong investors in Mainland Chinese MRFs
Dividend and interest income of the Gains derived from disposal of
MRFs, and distributions by those
interests in MRFs (see Note 1)
MRFs
All Hong Kong investors (including
both individuals and enterprises)

• Dividend and interest income are
subject to income tax at the rate
of 10% or 7%, respectively, and
such tax is to be withheld by the
payers of dividends or interest to
the MRFs.

• Temporarily exempted from
applicable taxes, being enterprise
income tax, individual income tax,
and business tax

• Distributions by MRFs are exempt
from income tax in China.
B. Tax implications for Mainland investors in Hong Kong MRFs
The Mainland Chinese tax implications, as provided for in Circular 125, are summarized as follows:

Mainland individual investors

Distributions by MRFs

Gains derived from disposal of
interests in MRFs (see note 1)

• 20% Chinese individual income tax
should be withheld (see Note 2).

• Gains derived during the period
from December 18, 2015,
to December 17, 2018, are
temporarily exempted from
Chinese individual income tax
• Business tax is temporarily
exempted

Mainland enterprise investors
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• No special tax treatment

Notes:
1. Disposal includes redemptions.
2. 20% individual income tax shall be withheld by the
agent of Hong Kong fund in Mainland for distributions
from Hong Kong funds to Mainland Chinese individual
investors. The agent must be qualified by the CSRC
to act as a public fund manager or custodian, which
means that the agent must be a Mainland public fund
manager or custodian.
Distributions from Hong Kong MRFs are generally not
subject to tax in Hong Kong. Likewise, with the exception
of gains derived by Mainland Chinese corporate investors
through their permanent establishments in Hong Kong,
gains from the disposal of interests in Hong Kong MRFs are
also generally not subject to Hong Kong tax.

Observation
Hong Kong investors in Mainland Chinese MRFs enjoy
benefits similar to those in relation to investors in QFIIs,
RQFIIs, and the Shanghai Hong Kong Stock Connect. For
investors wishing to invest in Mainland Chinese interest
bearing securities, however, investing through a Mainland
Chinese MRF generates the application of a 7% tax rate on
interest paid on those securities.
The MRF initiative is another major breakthrough in
opening up Hong Kong and Mainland’s fund markets.
It represents the Chinese government’s commitment to
further open up Chinese capital market and continue
to offer mutual market access, after the launch of QFII/
RQFII/Shanghai Hong Kong Stock Connect. Clarifying the
Mainland Chinese tax treatment of investors who invest in
MRFs provides certainty, and is welcomed.
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Australia:
ATO publishes “client experience
roadmap” for MAAL
On January 12, 2016, the Australian Taxation Office (ATO)
issued a “client experience roadmap” for the recently
enacted multinational anti-avoidance law (MAAL), which
sets out the ATO’s views on the engagement process,
legacy issues, penalties, and settlements for categories of
taxpayers that potentially are subject to the MAAL. The
ATO has stated that it will allocate multinational groups
that may fall within the scope of the MAAL into categories
that will be subject to different enforcement processes and
penalties. The publication of the client experience roadmap
follows the ATO’s issuance of a “companion guideline” to
the MAAL on December 17, 2015.

1. Category A: Under an existing review or audit;

The MAAL, first announced in May 2015, became enacted
law on December 3, 2015, and applies to income derived
on or after January 1, 2016. The MAAL amends Australia’s
general anti-avoidance rule (GAAR) and applies to all
multinationals with an Australian presence (i.e., Australian
resident entities or business operations conducted through
an Australian permanent establishment (PE)) with annual
global income of AUD 1 billion or more. Where the MAAL
applies, it will deem a nonresident to have a PE in Australia
and can result in a 30% tax on profit attributable to the
PE; up to 30% withholding tax on relevant interest and
royalties paid by the foreign entity; and penalties of up
to 120%.

• Understanding the MAAL penalty regime and how to
limit potential penalty exposure; and

The ATO already has started sending letters to
multinationals it has identified as potentially being
within the scope of the MAAL (specifically “category A”
multinationals). The letters advise the recipients to consider
their MAAL position and to expect further contact from
the ATO in early 2016. Similar letters will be sent to other
multinationals by March 31, 2016, based on risk profiling
carried out by the ATO. The ATO has divided taxpayers into
five categories:
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2. Category B: Approached by the ATO;
3. Category C: Voluntary disclosure;
4. Category D: Subsequently identified; and
5. Category E: Outside the scope of the MAAL.
Next steps
Multinational groups will need to consider the MAAL from
a number of perspectives:
• Achieving sufficient certainty in respect of Australian tax
positions;

• Addressing the broader global context, which may
require responses to action 7 of the OECD base erosion
and profit shifting project in respect of the expanded
definition of PE.
Groups that may fall within the scope of the MAAL—
regardless of whether they have received an ATO letter—
should perform a risk assessment and, if necessary,
evaluate options for ATO engagement and possible
restructuring. If a multinational group potentially within
the scope of the MAAL is not contacted by the ATO before
March 31, 2016, the group should decide whether to
initiate voluntary engagement with the ATO or to forgo
the potential benefits of early engagement (e.g., reduced
penalties).
Given the ATO’s proactive stance and the short time frame
it is allowing, groups that may need to engage with the
ATO (whether at the initiative of the ATO or on a voluntary
basis) should begin preparing now. Groups with MAAL
exposure also will need to address financial statement
issues from Q1 2016.
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