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United States: Stop Corporate Earnings 
Stripping Act of 2014

Background
In response to the multiple announcements of international 
acquisitions facilitating the global growth of U.S. 
businesses (politically referred to as inversions), Rep. Sander 
Levin (D-Mich.), the ranking Democrat on the tax-writing 
House Ways and Means Committee, is developing a 
legislative proposal tentatively titled the “Stop Corporate 
Earnings Stripping Act of 2014” which is intended to 
complement the “Stop Corporate Inversions Act of 2014” 
that he introduced on May 20, 2014. This alert describes 
the current draft of the proposal, although we understand 
that Rep. Levin intends to make further changes before 
releasing a discussion draft in the coming weeks.

According to draft explanatory materials that have been 
circulated, the measure is intended to reduce the U.S. tax 
benefits available to a U.S.-based multinational whose 
ultimate parent shifts from being a U.S. corporation to a 
foreign corporation pursuant to an international acquisition 
(an “expatriated” U.S.-based multinational). However, as 
contemplated in the discussion draft, the proposed rules 
will apply to both expatriated U.S.-based multinationals 
and historical non-U.S.-based multinationals with U.S. 
operations. The discussion draft proposes changes to both 
the Subpart F regime and to the earnings stripping rules of 
Section 163(j).

Proposed changes to Section 956
The discussion draft proposes to change the Section 956 
regime to treat as constructive distributions under  
Section 951(a)(1)(IB) not only investments in U.S. property 
(under current law, generally limited to investments in 
the debt or equity of related U.S. persons with anti-abuse 
rules to address conduits) but also investments in specified 
foreign group property and indirect guarantees. Specifically,

• The term “foreign group property” is to be defined, in 
general, as stock or obligations of any foreign person 
that is held by a controlled foreign corporation (CFC) 
that itself is a member of an expanded affiliated group 
headed by a non-U.S. corporation other than stock 
or obligations of (i) a CFC, (ii) a foreign person that 
is less than 25 percent related to any member of the 
expanded affiliated group, or (iii) otherwise within the 
limited exceptions of Section 956(c)(2)(C), (I), (J), or (K).

 – The term “expanded affiliated group” is defined as 
it is for purposes of Section 7874, but without the 
requirement that the group include an “expatriated 
entity” or to have otherwise implemented an 
inversion transaction under Section 7874. Thus, this 
definition would include any group of companies 
headed by a non-U.S.-based multinational.
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• With respect to indirect guarantees, the discussion 
draft proposes that a CFC will be deemed to hold an 
“obligation” of a foreign person (which would then 
trigger the prior proposed change) if that obligation is 
supported by a guarantee or pledge of the CFC or, to 
the extent provided in regulations, by a guarantee or 
pledge of the U.S. shareholders of the CFC.

Proposed changes to CFC status
Although the discussion draft does not yet provide 
suggested statutory language, the draft suggests that 
the Stop Corporate Earnings Stripping Act of 2014 will 
address the ability of a CFC to be decontrolled below the 
50 percent threshold for CFC status under Section 957 as a 
means to avoid the Subpart F regime (including  
Section 956). It is unclear whether the draft intends to 
reduce the ownership requirement of Section 957 or if it 
will use other means to counter decontrol.

Proposed changes to Section 163(j)
The discussion draft proposes several changes to 
the Section 163(j) earnings stripping regime for both 
expatriated U.S.-based multinationals and historical 
non-U.S.-based multinationals. Specifically, the discussion 
draft proposes to:

• Limit the amount of related-party interest expense to  
25 percent of adjusted taxable income;

• Limit the carryforward of excess related party interest 
expense to five years;

• Remove the 1:5:1 debt-to-equity safe harbor; and
• Remove the carryforward for unused limitation.

Effective dates
The discussion draft states that the proposed changes 
will be effective for taxable years ending after the date of 
enactment, resulting in some retroactivity depending upon 
the date of enactment. Additionally, the draft legislation 
does not include any grandfather provisions for structures 
in place prior to enactment or for a sunset of the  
proposed changes.

Comment/outlook
Inversion transactions are an issue of much current debate, 
with substantial policy and political implications. Rep. 
Levin is not the first to suggest that Congress’ response to 
these transactions should include modifications of the tax 
rules seen as providing benefits to inverted companies. For 
example, during a recent hearing at the Senate Finance 
Committee, Sen. Chuck Schumer (DNY) indicated that he 
will introduce legislation shortly that will tighten current 
law rules on interest stripping codified in Section 163(j). In 
addition, a former Department of the Treasury official in 
the Obama administration suggested the Administration 
could curb inversion transactions without Congressional 
action by amending the rules related to the deductibility 
of interest for inverted companies using their existing 
regulatory authority.

To this point, it is not clear whether Congress will 
enact legislation to directly or indirectly curb inversion 
transactions. Nevertheless, the political contours of the 
inversion issue are highly volatile, and the outlook for 
legislation could change suddenly and unpredictably.
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Mexico: Recent tax rules issued by 
Mexican tax authorities 

Mexico’s 2014 tax reform introduced a 10 percent 
withholding rate and new regulations on the sale of stock 
and securities listed on the Mexican stock exchange. An 
exemption for this withholding may be available in some 
cases where the seller resides in a country with a treaty to 
avoid double taxation with Mexico, provided that certain 
requirements are met.

On July 4, 2014, the Second Amendment to the 2014 
Administrative rules was published by the Mexican tax 
authorities giving further guidance to the subject.

Concept of publicly traded instruments
The administrative rule that establishes the definition of 
publicly traded securities has been modified. Specifically, 
the following two assumptions have been eliminated as 
securities not considered publicly traded:

• Disposal of shares that were not acquired from a public 
offering

• Disposal of shares by entities or individuals that were 
already shareholders at the moment of the securities’ 
inscription in the Mexican National registry

With the elimination of these assumptions from the 
administrative rule, it is now more clear that the gains 
arising on disposition of shares... or is exempted for treaty 
country residents. 

Capital gains determination in the sale of shares of 
different series 
The new administrative rule clarifies that the determination 
of capital gains or losses from publicly traded securities, 
issued by the same entity with more than one series (e.g., 
Class A and Class B shares) must be calculated on a series 
by series basis and not by combining such gains and losses 
on the sale of all of the shares held by a single person or 
entity.

Procedure to identify the cost of securities and 
shares under the custody and management of a 
financial intermediary that does not participate in 
the sale
Regarding the application of a 10 percent withholding 
rate on capital gains realized on a stock exchange or in 
a recognized foreign market, from shares or securities 
under the custody or management of another financial 
intermediary that does not execute the sale, if the 
intermediary that participates in the sale is unable to 
identify the tax basis of the transferred shares or securities, 
the intermediary may require an affidavit from the account 
holder stating its tax basis for such stocks or securities.

In the case of foreign residents without a permanent 
establishment in Mexico, the intermediary will be obliged 
to withhold the 10 percent tax over the gross proceeds 
of the transaction if the aforementioned affidavit is not 
provided. 
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Capital gains realized from capital derivative 
instruments 
In order to determine the capital gains realized from 
cash-based capital derivative transactions entered into 
by non-Mexican resident investors (before December 
31, 2013) which refer to shares or indices that represent 
shares, may choose as their tax basis:

1. The amounts that were paid or received derived from 
the corresponding agreement

2. The value of the capital derivative agreement published 
in the electronic systems of recognized financial markets 
as of December 31, 2013

3. If there is no price published as of December 31, 2013, 
the last available published price on such systems before 
such date

Requirements for sales of certificates representing 
shares of Mexican issuers (e.g., ADRs)
Regarding the application of a 10 percent withholding 
tax rate on capital gains realized on a sale taking place on 
a stock exchange or in a recognized foreign market from 
certificates (or receipts) representing shares of Mexican 
issuers, non-Mexican residents will not be subject to the 
tax, if the seller resides in a country that has a double tax 
treaty with Mexico. In such case, the nonresident taxpayers 
will not be obliged to provide an affidavit in which they 
certify their tax residency nor provide their tax Identification 
Number (ID) number. In these cases, a tax residency 
certificate issued by the corresponding tax authority should 
suffice as a formal requirement.
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Brazil: Switzerland moved from 
black list to gray list status

The Brazilian tax authorities published a guidance on June 20, 2014 (Normative Ruling (NR) (No. 1,474/2014)), that 
removes Switzerland from the list of tax haven jurisdictions (“black list”), but includes certain Swiss corporate regimes 
on the list of privileged tax regimes (“gray list”). NR No. 1,474/2014 also removes Hungarian limited liability companies 
(“Kfts”) from the gray list.

As depicted on the chart below, the consequences of a remittance or transaction with a black list country are that the 
transfer pricing rules apply regardless of whether the parties are related, the applicable debt-to-equity ratio is reduced to 
0.3:1 (rather than the standard 2:1) and the withholding tax rate on outbound payments is increased to 25 percent (rather 
than the standard rate of 15 percent). Gray list status has transfer pricing and thin capitalization consequences.

Subject

Transaction with 
unrelated party: 
non-black list/non- 
gray list

Transaction with 
a related party: 
non-black list/non- 
gray list

Transaction with 
any party: black list

Transaction with 
any party: gray list

Transfer pricing 
rules

No Yes Yes, even with 
unrelated parties

Yes, even with 
unrelated parties

Thin capitalization 
rules

No 2:1 debt-to-net 
equity ratio

0.3:1 debt-to-net 
equity ratio

0.3:1 debt-to-net 
equity ratio

Withholding tax on 
outbound payments 
(general rate)

15 percent 15 percent 25 percent 15 percent

Nonresident capital 
gains taxation rate

15 percent 15 percent 25 percent 15 percent

A jurisdiction will be deemed to have a privileged tax regime if it:

• Does not tax income (domestic or foreign source) or earnings, or imposes tax at a rate lower than 20 percent;
• Grants tax benefits to nonresident legal entities or individuals without requiring that substantial economic activities be 

carried out in the country, or benefits that are conditioned on no economic activities in the country; or
• Does not grant the Brazilian tax authorities access to information regarding the corporate structure, ownership of 

assets or rights, or economic transactions.
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Switzerland was included on the Brazilian black list in 2010 
when the Brazilian tax authorities expanded the list and 
introduced the privileged tax regime list. Subsequently 
issued guidance established a procedure that allowed 
countries on either list to submit a request to the Brazilian 
tax authorities for removal from the list; Switzerland’s 
status as a tax haven was “suspended” after the Swiss 
authorities invoked this procedure (the Netherlands and 
Spain also submitted removal requests to the Brazilian 
authorities, but these requests are still under review). 
The new NR revokes the suspension status, removes 
Switzerland as a tax haven, and characterizes certain Swiss 
structures that result in a lower taxation threshold of  
20 percent as privileged tax regimes.

NR No. 1,474/2014, which applies retroactively from 
January 1, 2014, provides that Swiss legal entities that are 
incorporated as holding companies, domiciliary companies, 
auxiliary companies, mixed companies, administrative 
companies, or in any “other corporate form via a ruling 
issued by the local authorities” and that are subject 
to a corporate income tax rate lower than 20 percent 
(combined federal, cantonal and municipal rate) are 
considered to be subject to a privileged tax regime.  
As discussed above, NR No. 1,474/2014 also removes 
Hungarian Kfts from the list of privileged tax regimes.

Comments
As described above, the tax consequences of inclusion 
on the gray list are less severe than those of inclusion 
on the black list. Due to Switzerland’s suspension status, 
transactions between Brazilian and Swiss entities have not 
been deemed to fall within the scope of the black or gray 
lists until now. In practice, the retroactive effect of  
NR No. 1,474 may result in a restricted thin capitalization 
limit and a mandatory transfer pricing analysis, even for 
transactions with unrelated parties, which could result in 
unexpected issues for taxpayers. Additionally, since Brazil 
has not concluded a tax treaty with Switzerland, lower 
withholding tax rates would not be available.

The removal of Hungarian Kfts from the gray list should 
reduce the transfer pricing and thin capitalization 
requirements that apply to transactions with these entities.

Affected companies may want to review transactions 
already undertaken in 2014, as well as those planned for 
the remainder of 2014.
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Malta: Treatment of investment committee 
fees derived by nonresidents clarified

The Maltese tax authorities have clarified the tax treatment 
of remuneration derived by nonresident investment 
committee members of a Maltese fund. This clarification, 
announced on July 2, 2014, is welcome in view of the 
growth experienced in the Maltese fund industry in recent 
years.

Background on funds in Malta
Various types of retail and nonretail funds are provided 
for under Maltese law, all of which must be licensed by 
the Malta Financial Services Authority and must comply 
with ongoing regulation and supervision requirements that 
depend on the category of investors the fund is targeting.

Funds either may appoint a fund manager or may opt 
to be self-managed. A self-managed fund must fulfill 
its regulatory and operational obligations by, inter alia, 
forming an investment committee with a minimum of 
three qualified members, at least one of which must be a 
local resident. While the investment committee typically 
may delegate the day-to-day investment management of 
the fund assets to one or more portfolio manager(s), the 
committee itself is required to hold meetings on at least a 
quarterly basis, and the majority of the meetings must be 
physically held in Malta.

The taxation of funds in Malta is relatively straightforward; 
a general tax exemption is available for qualifying profits 

and gains, and no Malta tax is levied on distributions to 
investors. Similarly, no tax is levied in Malta on profits or 
gains derived by investors upon the transfer, redemption, 
or liquidation of units in the fund.

However, there has been some ambiguity regarding the tax 
treatment in Malta of those members of the investment 
committee who are not Malta residents, as a result of 
which the Maltese tax authorities have now provided clear 
guidance.

Clarification of taxation of fees derived by 
nonresident investment committee members
Nonresidents are generally taxable in Malta on Malta-
source income and gains. In principle, directors’ fees 
are considered to have a Malta source if the company is 
resident in Malta. Other fees for services rendered typically 
are considered to have a Malta source if the services are 
physically performed in Malta.

The Maltese tax authorities have clarified that 
remuneration for the provision of advice as an investment 
committee member should be regarded as income derived 
in consideration for services rendered. Consequently, 
nonresident investment committee members should 
be taxable in Malta on the portion of the remuneration 
received that is attributable to the portion of the services 
that are physically performed in Malta.
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Given the complexity surrounding such a determination, 
the Maltese tax authorities have prescribed that the portion 
of the remuneration received that should be attributable to 
the portion of the services that are physically performed in 
Malta is to be computed on an annual basis, as the higher 
of:

1. A pro rata amount of the total remuneration received, 
to be determined on a per diem basis based on the 
actual number of days of physical presence in Malta

2. One-twelfth of the investment committee members’ 
compensation

However, this treatment may be limited by the provisions 
of an applicable tax treaty. If a treaty is in force between 
Malta and the country of residence of the nonresident 
investment committee member, the treaty may allocate 
taxing rights to the country of residence, in which case 
Malta would have no jurisdiction to tax the remuneration 
received. Malta currently has approximately 70 tax treaties 
in force.

Malta value-added tax (VAT) considerations
Services involving the management of an investment 
scheme are exempt from Malta VAT, provided the services 
are limited to those activities that are specific to and 
essential for the core activity of the scheme. Typically, in 
practice, the exemption is applied to services supplied by 
external fund managers to a fund.

The basis for the VAT exemption relates to the services 
themselves, rather than to the status/type of person 
supplying them, and based on principles resulting from 
decisions of the Court of Justice of the European Union, 
the exemption also may apply to services provided by 
investment committee members, provided the fund in 
respect of which the services are being provided is a 
qualifying fund for purposes of the VAT exemption and all 
other conditions for the exemption are satisfied.
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Egypt: Amended tax laws

Income tax
Payroll tax rates
The progressive income tax rates have been amended as of 
July 1, 2014 and are, as follows:

Up to LE 5,000 Tax rate 0%

More than LE 5,000 to LE 30,000 Tax rate 10%

More than LE 30,000 to LE 45,000 Tax rate 15%

More than LE 45,000 to LE 250,000 Tax rate 20%

More than LE 250,000 to LE 1,000, 000 Tax rate 25%

Over LE 1,000, 000 Tax rate 30%

• This additional 5 percent shall be imposed for three 
years as of the present taxation period on the amounts 
that exceed million Egyptian pounds. 

New corporate income tax rate
• The rate of corporate income tax rate has been changed 

and has become 25 percent for taxable profit up to  
one million and 30 percent for taxable profit that 
exceeds one million for the following three years. 

Dividends
The tax on dividends 
• A 10 percent withholding tax rate has been introduced 

on gross distributions of dividends to resident and 
nonresident corporate entities.

• The new dividend tax also applies on distributions of 
dividends by entities incorporated under the special 
economic zones but not to distributions of companies 
created under the free zone regimes (Law 8 of 1997). 

• The dividends tax rate is reduced to 5 percent if the 
following conditions are met: 
 – The ownership in the distributing entity exceeds  

25 percent of the share capital or the voting rights. 
 – The participation is held for at least two years. 

• Dividends of foreign branches derived through a 
permanent establishment in Egypt are considered to 
have been constructively distributed within 60 days 
from the last day of the financial year of the entity.

• Dividends derived from a source outside of Egypt and 
paid to a tax resident are subject to a corporate tax rate 
of 25 percent for taxable profit up to one million and 30 
percent for taxable profit that exceeds one million for 
the following three years.

• The party performing the transaction is required to 
withheld 1 percent from the dividends and to deliver 
such amounts to the Egyptian tax authority.

The following shall be exempted from tax on dividends
• Dividends from investment funds in stocks created 

under the Financial Market law, the exemption applies 
on the condition that 80 percent of the fund's resources 
are allocated to investments in securities and other debt 
instruments. 
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• Dividends from holding investment funds whose 
activity is limited to investments in the investment funds 
mentioned above.

• Dividends received by the said investment funds after 
adding 10 percent from the value of these dividends to 
the taxable pool against the nondeductible cost. 

• Free stocks are exempted from tax on dividend.
• A participation exemption regime is introduced for 

resident parent and holding companies whereby  
90 percent of the dividends received from resident and 
nonresident subsidiaries are exempt from tax if the 
following conditions are met: 
 – A 25 percent minimum participation is held in the 

share capital (or voting rights) of the distributing 
entity; and 

 – The participation is held for at least two years from 
the date of acquisition. In case the exemption 
is claimed before the requirement of minimum 
ownership period is met, a commitment to keep this 
minimum level of participation for a two-year period 
would be sufficient to apply the exemption. 

Capital gains
• Nonresident companies will be subject to tax on the 

capital gains realized from the disposal of listed and 
nonlisted shares in Egypt at a rate of 10 percent.

• Resident and nonresident companies who have a  
permanent establishment in Egypt:
 – Will be subject to tax on the capital gains from 

securities registered with the Egyptian Stock 
Exchange realized at a rate of 10 percent.

 – Will be subject to tax on the gains from disposal of 
securities and stocks realized abroad at a rate of  
25 percent for taxable profit up to one million and  
30 percent for taxable profit that exceeds one million 
for the following three years.

• The party performing the transaction shall deduct  
6 percent from the value of realized capital gains 
for each transaction and remit it to the relevant tax 
authority provided that the settlement shall take place 
every three months, the mentioned party at the end of 
each taxable year shall settle the amounts withheld and 
remit to the tax authority, and the tax authority shall 
refund the amounts paid in excess. 

• The capital gains for the securities listed shall be 
determined on the closing price the day preceding the 
enforcement of the present law June 30, 2014, or the 
acquisition cost, whichever is higher, or the acquisition 
cost in respect of transactions carried out after the 
enforcement of the present law.

• The losses generated from the sale of shares can be 
carried forward for the following three years after  
July 1.

Additional tax system
• The additional tax that used to be applied on the 

commodities and rentals for the account of tax by 
certain percentage has been cancelled.

Stamp tax
Securities
• Cancelling Article No. 83 of the stamp duty tax law 

with a stamp tax amounting to 0.01 percent borne by 
the purchaser and seller, and on all operations of the 
purchase or sale of securities.
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Pakistan: Capital gains tax regime

Amendments introduced and their implications
Effective July 1, 2010, a new Pakistani capital gains tax 
(CGT) regime entered into force. The CGT inter alia applies 
to gains realized by investors from dispositions of listed 
securities occurring on or after July 1, 2010. Gains derived 
from Pakistani-listed securities purchased by investors prior 
to July 1, 2010, are also subject to the new CGT regime 
and the applicable tax rate is determined based on the 
investor's holding period.

On June 3, 2014, Pakistan’s government proposed certain 
amendments to the CGT through the Finance Bill, 2014. 
Such amendments are applicable from July 1, 2014.

Treatment of listed securities
Under the current CGT regime, the application of CGT 
varies depending on the holding period of the security. 
Gains from above-mentioned listed securities held for 
a period of more than 12 months are exempt from tax. 
Gains from listed securities held for a period of less than 12 
months, held by persons other than banking companies, 
are subject to CGT at progressive tax rates as follows:

Period Tax year Rate of tax 

Where holding period of 
a security is less than 6 
months

2011 

2012 

2013 

2014 

2015 

10 percent 

10 percent 

10 percent 

10 percent 

17.5 percent 

Where holding period of 
a security is more than 6 
months, but less than 12 
months 

2011 

2012 

2013 

2014 

2015 

2016 

7.5 percent 

8 percent 

8 percent 

8 percent 

9.5 percent 

10 percent 
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However, as per the amendments effective for tax year 
2015, the capital gain tax rate has been refined as follows:

Period Tax year Rate of tax 

Where holding period of 
a security is less than 12 
months

2015 12.5 percent 

Where holding period of 
a security is more than 12 
months, but less than 24 
months

2015 10 percent 

Where holding period of a 
security is greater than 24 
months

2015 0 percent 

CGT under Eighth Schedule — By virtue of Section 100B 
of the Ordinance, certain persons or classes of persons 
are liable to capital gains tax in the manner and mode 
provided under the newly inserted Eighth Schedule to the 
Ordinance.

Main characteristics of the Eighth Schedule are as follows:

• Tax collecting agent — National Clearing Company of 
Pakistan Limited (NCCPL) is declared as a tax collecting 
agent for carrying out collection of capital gain tax on 
disposal of listed securities on behalf of the taxpayers 
in respect of capital gains on listed securities that are 
subject to tax under Section 37A. 
 
The amount collected by NCCPL shall be deposited in a 
separate bank account with National Bank of Pakistan 
and the said amount shall be paid to the Federal Board 
of Revenue (FBR) along with interest accrued thereon, 
on yearly basis, by July 31 next following the financial 
year in which the amount was collected.

• Annual certificate as evidence of income — NCCPL 
to issue an annual certificate to the tax payer in respect 
of capital gains subject to tax, which shall be filed by 
such tax payer along with his return of income.

• Filing of return — Every tax payer shall file the 
certificate along with return of income and such 
certificate shall be conclusive evidence in respect of the 
income derived.

• Quarterly payment and reporting of advance tax — 
Investors falling under the ambit of the Eighth Schedule 
shall be exempt from the payment of quarterly advance 
tax and filing of quarterly statements.

• Opting out of Eighth Schedule — A person who 
does not intend to be taxed under the mechanism as 
provided under the Eighth Schedule is required to file 
an irrevocable election with the NCCPL after obtaining 
prior approval from the Commissioner Inland Revenue 
in the manner prescribed.

CGT regimes
Effectively, there are now two regimes governing the 
calculation and payment of CGT:

1. Quarterly advance payment and reporting — Under 
this regime, investors who have been excluded for the 
application of Eighth Schedule shall be required to pay 
advance tax on quarterly basis in respect of capital gains 
arising on disposal of securities during the year. Balance 
tax, if any, shall be paid at the time of filing of return of 
income.

2. Tax collection by NCCPL — Under this regime, 
certain categories of taxpayers would be subject to tax 
collection by NCCPL. However, an investor can opt out 
of the application of Eighth Schedule and, therefore, 
will be taxed under the quarterly payment and reporting 
regime, discussed in above paragraph.

Debt securities — under the ambit of “Securities”
As a consequence of amendment, “debt securities” are 
now included in the definition of “securities:”

As per the revised definition, the term “securities” means:

• Shares of public companies listed on any stock 
exchange in Pakistan

• Shares of a company where 50 percent or more of the 
outstanding shares are held by the government

• Units of a unit trust (such as collective investment 
schemes) publicly held in Pakistan

• Vouchers of Pakistan Telecommunication Corporation
• Modaraba Certificates
• An instrument of redeemable capital (such as Term 

Finance Certificates, Participation Term Certificates, and 
certain Islamic-based financing certificates)

• Debt securities
• Derivative products

Previously, debt securities were not within the scope of the 
CGT provisions and were subject to the same tax treatment 
as unlisted securities. Unlisted securities and debt securities 
were subject to tax at the rate of 34 percent on short-term 
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gains (where the holding period is less than 12 months) 
and 25.5 percent on long-term gains (where the holding 
period is more than 12 months).

By virtue of another amendment, capital gains derived by 
companies from disposal of debt securities shall be liable 
to CGT under quarterly payment and reporting regime, 
wherein advance CGT is required to be paid and reported 
on quarterly basis.

As per amendments introduced, debt securities shall 
remain taxable in the hands of companies at corporate 
tax rate. Corporate tax rate for tax year 2015 has been 
reduced to 33 percent. Thus, debt securities, although 
falling under the ambit of securities, would be taxed at 
corporate tax rate as against reduced tax rates applicable 
for securities, other than debt securities.

Moreover, as a consequence of amendments introduced, 
debt securities held for more than a year shall not be 
chargeable to tax*; although, the intent of legislature was 
to introduce a mechanism through which gain arising on 
debt securities is reported and taxed on quarterly basis 
rather than allowing any exemption in respect of debt 
securities. Appropriate changes may soon be introduced 
in the law through notification to rectify this anomalous 
position.

Loss on disposal of securities
As a consequential effect of amendments, whereby 
securities, other than debt securities, held for more than 
24 months shall be chargeable to tax at 0 percent, losses 
incurred on such securities would be available to be 
adjusted against capital gains arising on securities held 
for a period of less than 24 months in our view. This is 
based on the argument that securities held for more than 
24 months are chargeable to tax at 0 percent and are not 
exempt. The Ordinance restricts the claim of loss in case of 
exempt securities only.

Losses incurred on or after July 1, 2014, on securities, 
including debt securities, held for less than 24 months 
shall remain deductible against capital gains derived on 
securities held for less than 24 months. The losses incurred 
during a tax year shall be adjustable against the capital 

gains derived during the same tax year and shall not be 
allowed to be carried forward to subsequent tax years.

Loss on disposal of debt securities
Before the amendments, loss on debt securities was 
allowed to be carried forward up to subsequent six tax 
years to be adjusted against capital gains only.

Now, as a consequence of recent amendments, loss arising 
during a tax year on any disposal of debt securities on or 
after July 1, 2014, can only be adjusted against the capital 
gains arising during the same tax year.

However, losses incurred up to June 30, 2014, on disposal 
of debt securities would remain available to be carried 
forward up to six tax years for adjustment against any 
capital gain.

CGT on securities and debt securities — A 
comparative view
Comparative view of the proposed tax rates for equity and 
debt securities have been tabulated as follows:

Equity securities 

Period 

Existing Proposed

Tax rate 
for tax 

year 2015

Tax rate 
for tax 

year 2015

Where holding period of 
a security is less than 6 
months

17.5 
percent

12.5 
percent

Where holding period of 
a security is more than 6 
months, but less than 12 
months

9.5 percent 12.5 
percent

Where holding period of 
a security is less than 24 
months, but more than 12 
months

0 percent 10 percent

Where holding period of 
a security is 24 months or 
more

0 percent 0 percent

* Provision of Section 37A still provides that the securities held for less than a year shall be chargeable to tax as per rates provided under 
the First Schedule, although, the amended First Schedule provides for exemption in respect of securities held for more than two years. 
There is a possibility that this anomaly may soon be corrected through a notification.
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Debt securities

Period 

Existing Proposed

Tax rate 
for tax 

year 2015

Tax rate 
for tax 

year 2015

Where holding period of 
a security is less than six 
months

34 percent 33 percent

Where holding period of 
a security is more than six 
months, but less than 12 
months

34 percent 33 percent

Where holding period of 
a security is less than 24 
months, but more than 12 
months

25.5 
percent [34 
percent x 

75 percent]

*-

Where holding period of 
a security is 24 months or 
more

25.5 
percent [34 
percent x 

75 percent]

-

Required actions
Investors should take note of the new CGT rates that are 
applicable effective from July 1, 2014, on securities having 
a holding period of less than 24 months.

As per amended provisions of law, debt securities held for 
more than a year shall be exempt from tax*; therefore, 
effective from July 1, 2014, decision for divesting the debt 
securities should be taken accordingly. However, as stated 
above, this does not appear to be intent of legislature and 
necessary amendments may soon be made in the relevant 
provisions.

Investors should analyze and decide whether to opt out 
of the applicability of Eighth Schedule so that the CGT is 
determined and paid under the existing mechanism and 
gains/losses are set off and adjustment of losses made by 
investors itself as per law.

* Provision of Section 37A still provides that the securities held for less than a year shall be chargeable to tax as per rates provided under the 
First Schedule, although the amended First Schedule provides for exemption in respect of securities held for more than two years. There is a 
possibility that this anomaly may soon be corrected through a notification.
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India: Budget highlights — 
A change in direction

Direct taxes
Personal taxation
The personal tax exemption limit has been increased by 
Rs.50,000, which will result in a tax benefit of Rs.5,000 
(excluding surcharge and cess).

Tax 
rate

Current slabs (Rs.)
Proposed slabs as per 
Finance Bill 2014 (Rs.)

Nil Up to 200,000* Up to 250,000

10 
percent

200,001–500,000 250,001–500,000

20 
percent

500,001–1,000,000 500,001–1,000,000

30 
percent

1,000,001 and 
above

1,000,001 and above

* Rs. 300,000 for senior citizens who are of the age of 60 years or more 
but less than 80 years

• The monthly wage ceiling under the Employees’ 
Provident Fund Scheme increased from Rs. 6,500 to  
Rs. 15,000 per month to extend social security coverage 
for more employees.

• Minimum monthly pension to be increased to Rs. 1,000.
• Employees’ Provident Fund Organization to launch 

Uniform Account Number Service to facilitate portability 
of accounts.

• The limit on deduction allowed in respect of interest 
payable on housing loan for self-occupied property 
increased from Rs. 150,000 to Rs. 200,000.

• The rollover relief in respect of capital gains taxation, 

available on transfer of long-term asset, restricted to 
investment made in only one residential house situated 
in India.

Corporate taxation
Dividend/income distribution tax computation base 
revised
• Tax on dividends to be distributed by domestic 

companies and on income to be distributed by specified 
mutual funds to be computed on the grossed-up 
amount of dividend/income, instead of the net amount 
paid — applicable from October 1, 2014. 

Concessional rate of withholding tax on interest
• The concessional withholding tax rate of 5 percent 

is applicable to interest on monies borrowed in 
foreign currency up to June 30, 2017, under any loan 
agreement or on all long-term bonds.

Dividends from specified foreign company
• Beneficial tax rate of 15 percent on dividend income 

from specified foreign company extended indefinitely.

Capital gains taxation
• Exemption from capital gains tax provided on transfer of 

government security outside India by a nonresident to 
another nonresident.

• Maximum exemption from capital gains tax on account 
of investment in specified bonds capped to  
Rs. 5,000,000 in aggregate even if investment made in 
two different financial years.
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• Unlisted security and mutual fund units (other than 
equity oriented fund) to be treated as long-term capital 
asset only if held for more than 36 months instead of 
12 months.

• Concessional tax rate of 10 percent on long-term capital 
gains not available to mutual fund units.

Speculation loss
• Companies whose principal business is trading in 

shares carved out from the applicability of the deeming 
provisions of speculation loss.

Filing of returns/statements by mutual funds and 
securitisation trusts
• Filing of return of income by mutual funds and 

securitisation trusts made mandatory.
• Annual filing of dividend distribution statements by 

mutual funds and securitisation trusts dispensed off.

New taxation regime for Real Estate Investment Trust 
(REIT) and Infrastructure Investment Trust (“Invit”)
• Taxation regime introduced for REIT and Invit to be set 

up in accordance with Securities Exchange Board of 
India regulations.

• Investment model of REITs and Invits (collectively, 
”Business Trusts”) will have the following elements:
 – Business trust to raise capital through issue of 

listed units or may raise debt from resident and 
nonresident investors.

 – Business trust to acquire controlling or other specific 
interest in the Indian special-purpose vehicle from 
the sponsor.

• Salient features of the tax regime are as under:
 – Listed units of Business Trust when traded on stock 

exchange shall be liable to Securities Transition 
Tax (STT) and subject to the same treatment for 
capital gains as that of equity shares, i.e., long-term 

capital gains exempt and short-term capital gains 
taxable at the rate of 15 percent. If such units are 
traded outside stock exchange (STT not paid), then 
long-term capital gains will be taxable at 10 percent 
and short-term capital gains will be taxable at  
30 percent.

 – Capital gains arising to sponsor on exchange of 
shares in Special Purpose Vehicles (SPV) for the units 
in Business Trust deferred till disposal of such units in 
the Business Trust. On disposal of such units: 
a. Cost of units shall be the cost of shares in SPV to 
the sponsor. 
b. The period of holding of shares by the sponsor 
shall be included in calculating the period of holding 
for units in the Business Trust.

 – Interest income received by a Business Trust from 
an SPV will not be taxable, i.e., passed through. 
However, Business Trust to withhold tax on the 
interest component of income distribution at 10 
percent when distributed to resident unit holders 
and at 5 percent when distributed to nonresident 
unit holders.

 – Benefit of reduced withholding tax rate of 5 percent 
on interest on external commercial borrowings 
available to Business Trust.

 – Dividend distributed by SPV subject to dividend 
distribution tax but exempt in the hands of the 
Business Trust.

 – Capital gains arising on disposal of assets of the 
Business Trust taxable in the hands of the Business 
Trust.

 – Dividend/capital gains portion of the income 
distributed by Business Trust to unit holders exempt 
in the hands of unit holders.

 – Any other income of the trust is taxable at maximum 
marginal rate.
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Transfer pricing
Rollback of advance pricing agreement (APA) to  
prior years 
• Under current provisions, APAs entered into between 

taxpayers and Indian tax authorities apply prospectively, 
i.e., for a maximum period of future five years. It is 
proposed that APAs could now also have retrospective 
effect to cover up to four past years prior to the first 
prospective year covered under the APA.

• Under the rollback provisions, the APA could provide 
for determination of the arm’s-length price or the 
methodology of determination of arm’s-length price for 
the international transactions of the prior years.

• Rollback provisions could thus enable taxpayers to 
attain certainty in their transfer prices of international 
transactions for up to nine years in total.

• The provisions are proposed to be applicable from 
October 1, 2014, and the detailed conditions, 
procedure, etc., would be prescribed later.

Deemed international transactions include transactions 
with residents
• The current transfer pricing (TP) regulations contain 

a deeming provision covering transactions with 
unrelated parties within the ambit of TP law in certain 
circumstances.

• There were doubts on the interpretation of the deeming 
provision and its applicability in case of transactions 
with resident third parties in such circumstances.

• It is proposed to amend the said provision to provide 
that the deeming provision would also apply to cases 
where the third party is an Indian resident, once the 
currently prescribed conditions are fulfilled.

Introduction of range concept for determination of 
arm’s-length price
• The range concept is proposed to be introduced for 

determination of arm’s-length price to align the Indian 
TP regulations with international best practices.

• The current concept of arithmetic mean is proposed 
to be continued in cases where the number of 
comparables is inadequate.

• The detailed rules in this regard would be notified 
subsequently.

Use of multiple year data for comparability analysis
• It is proposed that use of multiple year data (instead 
of single year data) would be allowed for comparability 
analysis. 

• The detailed rules in this regard would be notified 
subsequently.

Transfer pricing officer (TPO) also empowered to  
levy penalty
• It is proposed that the TPOs would also be authorized 

to levy penalty for nonfurnishing of transfer pricing 
documentation by taxpayers.
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India: Budget 2014 — Impact on foreign 
portfolio investors (FPIs)

The Finance Minister recently presented the Union Budget 
for the year 2014-15. The key highlights of the budget 
impacting FPIs are summarized below:

Tax proposals
• No change in rates of tax; the current tax rates are 

tabulated in Annexure.
• Income earned by FPIs from transfer of any security 

in India (acquired in accordance with Securities and 
Exchange Board of India (SEBI) regulations) to be 
classified only as capital gains. This amendment has 
been made with a view to provide certainty on tax 
treatment of FPIs as well as to clarify that the location 
of fund managers will not have an impact on their 
taxability

• Units of non-equity-oriented mutual funds to be 
considered as long-term capital asset only if they are 
held for more than 36 months (as against the present 
threshold of 12 months)

• Concessional tax rate of 5 percent on interest on monies 
borrowed by Indian companies by way of foreign 
currency bonds available up to June 30, 2017. Such 
concessional rate also extended to noninfrastructure 
long-term bonds issued on or after October 1, 2014, 
but before July 1, 2017

Tax reforms
• All new cases of indirect transfer of shares arising out of 

retrospective amendment in tax laws to be scrutinized 
by a high-level committee of the Central Board of Direct 
Taxes (CBDT)

• A high-level committee to be constituted to identify 
areas where clarity on tax position is required and on its 
recommendation, CBDT to issue appropriate clarification 
within two months

• Government to ordinarily not make any retrospective 
amendments to tax laws

Policy proposals
• Sectoral cap on foreign investment in defense 

manufacturing sector to be increased from 26 percent 
to 49 percent

• Sectoral cap on foreign investment in the insurance 
sector to be increased from 26 percent to 49 percent

• The existing Indian Depository Receipts Scheme to 
be revamped and a new liberalized scheme called as 
“Bharat Depository Receipts” to be introduced

• The current American Depository Receipt/Global 
Depository Receipt (ADR/GDR) scheme to be liberalized 
allowing more issuance of ADRs/GDRs by Indian 
companies

• Measures to be undertaken to allow international 
settlement of Indian bonds, thereby extending the 
reach of Indian bonds

• Steps to be taken to rationalize and minimize 
regulations in the currency derivatives and corporate 
bond markets

First impressions
The clarity on classification of income and the resulting 
assurance that location of fund managers will not impact 
taxation of Foreign Institutional Investors (FIIs) is a welcome 
development. Some of the other suggestions made by the 
stakeholders, such as reduction of STT rates, deferment 
of General Anti-Avoidance Rule (GAAR), and clarity on 
taxation of indirect transfers, have, however, not been 
discussed in the budget proposals.
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Annexure
Capital gains

Corporate taxpayer Noncorporate taxpayer

Total income 
(up to  
Rs. 10 mn) 

Total income 
(exceeding Rs. 
10 mn but up to 
Rs. 100 mn) 

Total income 
(exceeding Rs. 
100 mn) 

Total income 
(up to  
Rs. 10 mn) 

Total income 
(exceeding Rs. 
10 mn) 

Transfer of equity shares, units of equity-oriented fund chargeable to STT

Short-term 
capital gains 

15.45 percent 15.759 percent 16.2225 percent 15.45 percent 16.995 percent 

Long-term  
capital gains 

Exempt Exempt Exempt Exempt Exempt 

Transfer of securities not chargeable to STT 

Short-term 
capital gains 

30.90 percent 31.518 percent 32.445 percent 30.90 percent 33.99 percent 

Long-term capital 
gains 

10.30 percent 10.506 percent 10.815 percent 10.30 percent 11.33 percent 

Income from securities

Corporate taxpayer Non-Corporate taxpayer

Total income 
(up to  
Rs. 10 mn) 

Total income 
(exceeding Rs. 
10 mn but up to 
Rs. 100 mn) 

Total income 
(exceeding Rs. 
100 mn) 

Total income 
(up to  
Rs. 10 mn) 

Total income 
(exceeding Rs. 
10 mn) 

Dividend 
from Indian 
companies 

Exempt Exempt Exempt Exempt Exempt 

Interest on 
government 
bonds and 
certain 
corporate 
bonds* up to 
May 31, 2015 

5.15 percent 5.253 percent 5.4075 percent 5.15 percent 5.665 percent 

Income from 
securities 
(excluding 
above) 

20.6 percent 21.012 percent 21.63 percent 20.6 percent 22.66 percent 

*Rate of interest on corporate bonds should be within 500 bps of the applicable base rate of State Bank of India.

Note 1: Tax rates for corporate taxpayers are inclusive of surcharge on tax amount at 2.0 percent if income exceeds Rs.10 mn but up to Rs. 100 mn, 
and if income is above 100 mn, the rate of surcharge will be 5 percent and cess at 3 percent on tax + surcharge.

Note 2: Tax rates for non-corporate taxpayers are inclusive of surcharge at 10 percent on tax amount only where the income exceeds Rs. 10 mm 
and cess at 3 percent on tax + surcharge.
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Securities transaction tax (STT)

Taxable transaction Rate Payable by 

Purchase/sale of equity shares on stock exchanges 0.1 percent Purchaser/Seller 

Sale of equity-oriented mutual fund units on stock exchanges/redemption of 
equity-oriented mutual fund units 

0.001 percent Seller 

Sale of options 0.017 percent Seller 

Exercise of options 0.125 percent Purchaser 

Sale of futures 0.01 percent Seller 

Sale of unlisted equity shares under an offer for sale to the public included in an 
initial public offer and such shares are subsequently listed on a stock exchange 

0.2 percent Seller 

Note: Securities transaction tax is levied by the stock exchanges and is included in the settlement price of the transaction.
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Russia: Releases draft law that would introduce 
concept of “beneficial owner”

Background
Russia’s national strategy for counteracting tax abuse, 
referred to as “de-offshoring of the economy,” is a major 
topic on the agenda of businesses operating in Russia 
today. This strategy, which was initiated by the president 
at the end of 2013 and refined through negotiations 
and discussions between the government and business 
representatives during 2014, is likely to have a significant 
impact on inbound and outbound investments. 

In February 2014, the government announced a detailed 
plan to counteract the offshoring of the Russian economy, 
including legislative measures and deadlines to adopt the 
necessary laws. According to the plan, a series of draft 
laws related to de-offshoring is expected to be submitted 
to the State Duma this fall and to take effect from 2015. 

On March 18, 2014, the Ministry of Finance presented 
its first draft law that sets out the proposed changes 
to the Tax Code. This draft was widely discussed in the 
Russian business community and, in response, the Ministry 
of Finance published a revised version of the draft law 
on its website on May 27, 2014. Newly included in the 
revised draft law is the concept of the “beneficial owner” 
of income. If enacted, these changes would limit the 
availability of tax benefits under Russia’s income tax 
treaties.

Current interpretation of beneficial ownership
Russia currently does not include the concept of “beneficial 
ownership” in the Tax Code, so the draft law would 
introduce this concept. However, the tax authorities have 
been using an interpretation of beneficial ownership in 
determining whether foreign companies are eligible for 
reduced rates of withholding tax and other benefits under 
Russia’s tax treaties. 

The interpretation of the beneficial ownership concept has 
been evolving from the “person who has the actual right 
to receive income,” as mentioned in the “Methodological 
Recommendations”, to the Russian tax authorities 
regarding the application of certain provisions of the 
Russian Tax Code, to the current interpretation proposed 
by the Ministry of Finance in the draft law dated May 27, 
2014 (described below). The introduction of the beneficial 
ownership concept to Russian tax law would give the 
Russian tax authorities considerably stronger grounds for 
challenging the applicability of Russia’s tax treaties on 
this basis, and would lead to greater scrutiny of beneficial 
ownership in the future.
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It was unclear as to whether the term “actual recipient 
of income” mentioned in the Methodological 
Recommendations should be interpreted as the “beneficial 
owner of income”, or as the person who has legal 
grounds to receive the income according to the underlying 
agreements. From 2006 to 2010, the Ministry of Finance 
(a competent authority entitled to interpret Russia’s tax 
treaty provisions) expressed its opinion on this matter by 
issuing a number of clarification letters. These letters were 
private responses to specific taxpayers’ queries with respect 
to particular situations, and were not binding for other 
taxpayers to follow. However, they indicated a new trend 
in the interpretation of beneficial ownership by the  
Russian authorities. 

According to the letters, the term “actual recipient of 
income” should not be used in a narrow technical sense; 
rather, it should be interpreted in light of the object and 
purpose of the OECD model tax conventions, including 
those on the avoidance of double taxation and prevention 
of fiscal evasion, prevention of treaty abuse and the 
application of the substance-over-form approach. Referring 
to the commentaries to the OECD model tax convention, 
the Ministry of Finance stated that the term “actual 
recipient of income” was introduced to clarify the meaning 
of the term “paid to a tax resident of the other contracting 
state,” as it is used in tax treaties concluded by Russia. The 
Ministry of Finance concluded that tax treaty relief should 
not be granted merely because income was immediately 
received by an entity located in a jurisdiction with which 
Russia has a tax treaty. The letters further clarify that the 
foreign recipient should have an “actual right to receive the 
income”; thus, the provisions of a tax treaty may apply if 
the following criteria are all simultaneously met: 

• The foreign recipient of income operates under a 
contract with a person distributing the income that 
would be recognized under Russian civil law;

• The foreign recipient of income does not act as an 
agent or conduit for another person that actually 
benefits from the income concerned; and 

• The foreign recipient of income is considered an 
ultimate beneficiary, i.e. the person with the right to 
determine the income’s “economic destiny”. 

The culmination of this new trend was a letter from the 
Ministry of Finance (No. 03-08-13/1) dated December 30, 
2011 that expressed the opinion that a special purpose 
vehicle that issues Eurobonds in order to use the proceeds 
from the issue to fund a loan/place a deposit with the 
ultimate Russian borrower should not be entitled to the 
benefits of Russia’s tax treaties. Rather, the letter provides 
that the provisions of the tax treaty concluded between 
the jurisdictions of the actual bondholder and the Russian 
borrower should determine the applicable withholding  
tax rate. 

This trend indicated by the Ministry of Finance’s letters 
crystalized in attempts by the tax authorities to challenge 
the application of tax treaty benefits in a number of 
different international structures (including structures 
with back-to-back financing and Eurobonds structures). 
However, the tax authorities were not successful in these 
attempts because the beneficial ownership concept was 
not formally part of the Russian Tax Code.

Controversy over applying the beneficial ownership 
concept in the Eurobond structures was somewhat 
reduced by the adoption of a federal law (No. 97-FZ) dated 
June 29, 2012 that exempts Russian companies from 
performing tax agency functions when they pay interest 
on debt connected to the issuance of marketable bonds 
by the creditor. This law eliminated the uncertainty relating 
to the application of the beneficial ownership concept in 
relation to Eurobonds structures. 

A new law was approved on November 2, 2013 that 
requires disclosure of information on the beneficial holders 
of Russian securities with centralized mandatory custody 
(in particular, for purposes of income tax withholding from 
payments made on such securities). 
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The Ministry of Finance issued another letter on April 
9, 2014, in which it explicitly mentioned that tax treaty 
benefits do not apply where Russian-source income is paid 
in connection with a transaction, or series of transactions, 
that result in a foreign person claiming the benefits of an 
applicable tax treaty in relation to dividends, interest or 
royalties, further pays out the income (directly or indirectly, 
in full or in part, at any time and in any form), to another 
person that would not have been able to apply the 
respective tax treaty provisions or would have been subject 
to Russian withholding tax at a higher tax rate on the 
basis of the tax treaty concluded between Russia and the 
country of tax residence of such other person, should such 
other person receive the income directly from Russia. The 
letter also contains examples of structures involving these 
conditions.

New provisions in the draft law
The position expressed by the Ministry of Finance in its 
April 9, 2014 letter was reflected in the May version of the 
draft law that would introduce the beneficial ownership 
concept to Russian tax law.

According to the draft law, the beneficial ownership 
concept for purposes of determining the applicability of tax 
treaties would be based on the following principles:

• The actual recipient (beneficial owner) of income would 
mean a person that, either directly or via direct and/or 
indirect participation in other organizations or by other 
means, possesses the right to own, use and dispose 
of such income, or a person in whose interest another 
person is entitled to use and dispose of such income.

• A foreign company would be regarded as having 
the actual right to receive income if it is the direct 
beneficiary of such income, i.e. the entity that actually 
benefits from the income and has the right to determine 
its subsequent economic fate. The functions performed 
by such a company, its authority and the risks assumed 
in connection with such income also would be taken 
into account in establishing the actual right to income. 

• Tax treaty benefits (e.g. reduced rates, tax exemptions) 
would not apply if the foreign person claiming them 
has limited authority to dispose of the income received, 
acts as an intermediary in relation to such income 
without performing any other functions or assuming 
the risks, directly or indirectly paying such income (fully 
or partially) to another person that would not be able 
to apply the respective tax treaty provisions and enjoy 
the related tax benefits if it received the income directly 
from Russian sources. 

If the beneficial ownership concept is adopted, the tax 
authorities likely would apply this concept even where the 
text of the relevant tax treaty does not explicitly mention 
that the recipient of income must be a beneficial owner. 

According to the draft law, for purposes of determining 
the applicability of a tax treaty, a tax agent paying income 
to a foreign recipient company would be entitled to 
request confirmation that the recipient has the actual 
right to receive such income. A foreign company would 
be able to apply directly to the Russian tax authorities for 
a tax refund if a tax agent fails to apply the provisions of 
an applicable tax treaty. To submit such a refund claim, a 
foreign company would be required to provide a number 
of documents, including a tax residency certificate and 
confirmation that it has the actual right to receive the 
income. 

Impact on existing structures and future transactions 
If the beneficial ownership concept described above 
is introduced to Russian tax law, it would significantly 
affect a number of structures that historically were used 
by taxpayers investing in Russia (e.g. financing, holding, 
licensing structures), as well as the operations of foreign 
companies involving Russian securities and financial 
instruments (even if the transactions executed outside of 
Russia). These changes also may affect the timing and 
complexity of obtaining a tax refund from the Russian tax 
authorities. 



26

For example, if a company has been involved in any of the 
operations below, it should consider evaluating whether 
the nonresident recipient claiming benefits under the 
applicable treaty would be viewed as a beneficial owner 
under the May draft law:

• Transactions involving intermediary holding companies 
that are used to obtain treaty benefits, and/or 
investment structures that may lack substance, which 
could require application of a “look-through” approach; 

• Hybrid instruments and entities;
• Back-to-back arrangements (e.g. financing, licensing, 

etc.);
• REPO and securities lending transactions between 

two non-Russian residents, or a Russian resident 
and a Russian nonresident, involving Russian bonds, 
shares or depository receipts (DRs), if the nonresident 
counterparty is located in a non-treaty jurisdiction or 
in a jurisdiction with a tax treaty that provides a less-
favorable taxation regime in relation to interest and/or 
dividends and there is a coupon or dividend distribution 
during the term of the REPO or securities lending 
contract;

• Total return swaps (TRS), either funded or unfunded, 
involving underlying Russian securities or DRs under 
which all payments derived from such securities (e.g. 
dividends/coupon payments) are passed over under the 
TRS arrangement;

• Syndicated loans funded to the Russian borrowers, 
where interest payable by the Russian borrower to the 
arranger is further distributed between several banks;

• Sub-participation loans; and
• Other financial and investment structures involving 

low-tax jurisdictions. 

Next steps
Although the draft law still may be further revised, the 
new concept of beneficial ownership and the proposed 
approach for its application are unlikely to change 
significantly and appear relatively straightforward. 

Taxpayers investing in Russia or trading in Russian securities 
and/or financial instruments that involve Russian securities 
or participation interests, and other companies that receive 
income from Russian sources, should carefully monitor 
developments to determine how their businesses may be 
affected by the new legislation and what actions may be 
appropriate to reduce the related tax risks.
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