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Proposed tax regulations: Qualified 
business income deductions   
Background 
On August 8, 2018, the United States Department of Treasury released proposed tax regulations related 
to the deduction for Qualified Business Income under section 199A. Section 199A was enacted in 
December of 2017 and applies to taxable years beginning after 2017 and before 2026. Specifically, 
section 199A provides for a deduction of up to 20% of income from a domestic business operated as a 
sole proprietorship, partnership, or S corporation. The section 199A deduction may be claimed by 
individuals, estates, and non-grantor trusts. The deduction is not available for wage income or for 
business income earned through a C corporation. The proposed regulations provide computational, 
definitional, and anti-avoidance guidance and may help investment managers further understand the 
application of section 199A to their business. As further described in the information below, some of the 
key points investment managers should consider are as follows: 

1) The proposed regulations define the term Relevant Passthrough Entity (RPE) as a partnership 
[other than a publicly traded partnership (PTP)] or an S corporation that is owned, directly or 
indirectly by at least one individual, estate, or trust1. A trust or estate is treated as an RPE to the 
extent it passes through Qualified Business Income (QBI), W-2 wages, the unadjusted basis of 
qualified property immediately after its acquisition, qualified REIT dividends, or qualified PTP 
income. The proposed regulations state that an RPE must determine and report information 
attributable to any trades or businesses it is engaged in necessary for its owners to determine 
their section 199A deduction2.   
 

2) The proposed regulations provide rules on the determination of QBI as well as the determination 
of qualified REIT dividends and qualified PTP income3.   

 
3) Prop. Treas. Reg. § 1.199A-5 provides guidance on Specified Trades or Businesses (SSTBs) 

including providing short definitions for each SSTB separately listed in the proposed regulations. 
If a trade or business is an SSTB then no deduction may be taken into account by any individual 
whose taxable income exceeds a phase-in range as defined in Prop. Treas. Reg. § 1.199A-
1(b)(3). Prop. Treas. Reg. § 1.199A-5(b)(1) includes as Listed SSTBs, among others, any trade 
or business involving the performance of services in the fields of: financial services, brokerage 
services, investing and investment management, trading, and dealing in securities. In short, this 
means that income from investment management businesses could generally be excluded from 
the QBI deduction. 

4) Finally, the proposed regulations provide that an SSTB includes any trade or business that 
provides 80% or more of its property or services to an SSTB if there is 50% or more common 
ownership of the trades or businesses4. Additionally, if a trade or business provides less than 
80% of its property or services to an SSTB and there is 50% or more common ownership of the 
trades or businesses, that portion of the trade or business of providing property or services to 
the 50% or more commonly-owned SSTB is treated as a part of the SSTB. These rules are 
designed to prevent taxpayers from separating out activities generating QBI from activities that 
do not.     

                                                
1 Prop. Treas. Reg. § 1.199A-1(a)(9) 
2 Prop. Treas. Reg. § 1.199A-6(b) 
3 Prop. Treas. Reg. § 1.199A-3 
4 Prop. Treas. Reg. § 1.199A-5(c)(2) 
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Original release: August 13, 2018 

Proposed regulations under section 199A 
 
Summary of proposed regulations:  
The Proposed Regulations provide guidance on the following major topics: (1) definition of 
trade or business, (2) aggregation rules, (3) the definitions of a specified service trade or 
business (SSTB) and the trade or business of performing services as an employee, (4) rules 
for calculating QBI, qualified REIT dividends and qualified publicly traded partnership (PTP) 
income, (5) operational rules, (6) the wage and basis limitation, and (7) rules for passthrough 
entities. The key highlights of each topic are discussed below. 
 
1. Definition of Trade or Business 
Qualified business income for a taxable year means the net amount of domestic qualified 
items of income, gain, deduction, and loss with respect to the taxpayer’s qualified trades or 
businesses. The statute did not define “trade or business” for purpose of section 199A.  
 
The Proposed Regulations provide that the term “trade or business” for section 199A purposes 
means a trade or business within the meaning of section 162 other than the trade or business 
of performing services as an employee. In addition, the rental or licensing of tangible or 
intangible property (a rental activity) to a related trade or business is treated as a trade or 
business solely for section 199A purposes if the rental activity and the other trade or business 
are treated as commonly controlled under the aggregation rule described below.  
 
Observations: The Proposed Regulations generally rely on general tax principles to define 
the scope of a single trade or business, which may present continued uncertainty in certain 
fact patterns.  
 
2. Aggregation rules 
As described further below, because a taxpayer’s deduction is subject to certain limitations, 
and these limitations are applied to each trade or business, the aggregation or disaggregation 
of trades or businesses could potentially impact a taxpayer’s deduction.  
 
In general. The Proposed Regulations include a new set of rules under which multiple trades 
or businesses may, but are not required to be, aggregated at the owner level. These new 
rules are not modeled on section 469 (the passive activity rules). Aggregation is permitted if, 
among other requirements (some of which are discussed below), the same person or group of 
persons directly or indirectly own a majority interest in each of the businesses to be 
aggregated for the majority of the taxable year. (None of the aggregated trades or 
businesses, however, can be an SSTB.) If all of the requirements for aggregating multiple 
trades or businesses are satisfied, a taxpayer may aggregate trades or businesses operated 
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directly with the taxpayer’s share of QBI, W-2 wages, and UBIA (as defined below) from 
trades or businesses operated through passthrough entities.  
 
Necessary factors. Among other requirements, to be aggregated at the owner level, the 
trades or businesses must exhibit at least two of the following three factors: 

(1) The businesses provide products and services that are the same (for example, a 
restaurant and a food truck) or they provide products and services that are 
customarily provided together (for example, a gas station and a car wash); 

(2) The businesses share facilities or share significant centralized business elements 
(for example, common personnel, accounting, legal, manufacturing, purchasing, 
human resources, or information technology resources); or 

(3) The businesses are operated in coordination with, or reliance on, other businesses 
in the aggregated group (for example, supply chain interdependencies). 

 
Attribution rules. For purposes of determining majority ownership, an individual is considered 
as owning the interest in each trade or business owned directly or indirectly, by or for the 
individual’s spouse, children, grandchildren, and parents.   
 
Additional rules. The Proposed Regulations provide that taxpayers must consistently report 
the aggregated trades or businesses in all subsequent tax years once multiple trades or 
businesses are aggregated into a single aggregated trade or business. The Proposed 
Regulations provide rules for situations in which the aggregation rules are no longer satisfied 
as well as rules for when a newly created or acquired trade or business can be added to an 
existing aggregated group.  
 
Observations: These aggregation rules will be helpful to taxpayers that have trades or 
businesses in multiple entities, especially when some of those entities have more or less W-2 
wages and UBIA than others. On the other hand, using different grouping rules for sections 
199A, 469 (passive activity losses), and 1411 (tax on net investment income) will result in 
additional complexity. In the preamble, Treasury and the IRS requested comments regarding 
whether the new grouping rules should be considered for sections 469 and 1411.  
 
3. SSTBs and the trade or business of performing services as an employee 
Unless a taxpayer’s income is below a certain threshold, a qualified trade or business does not 
include a specified service trade or business. Although the statute defined SSTB, additional 
guidance was, and likely still is, needed to understand the scope of the exclusion. 
 
SSTBs. The Proposed Regulations provide additional guidance on defining SSTBs. Somewhat 
surprisingly, these definitions do not correspond fully to prior guidance under sections 448 
and 1202 and, thus, the proposed definitions are not applicable for purposes other than 
section 199A. Specific definitions are provided for each of the following fields: (i) health, (ii) 
law, (iii) accounting, (iv) actuarial science, (v) performing arts, (vi) consulting, (vii) athletics, 
(viii) financial services, (ix) brokerage services, (x) investing and investment management, 
(xi) trading, and (xii) dealing in securities (as defined in section 475(c)(2)), partnership 
interests, or commodities (as defined in section 475(e)(2)). 
 
Observation: These definitions are critical because they have a direct effect on the 
availability of the deduction to entire fields. While the proposed definitions are useful, 
additional detail would be helpful. It is possible that these definitions could be modified in the 
final regulations in response to public comments.  
 
Reputation or skill. The Proposed Regulations also provide guidance on when a trade or 
business’s principal asset is the reputation or skill of one or more of its employees or owners 
for purposes of determining an SSTB. This residual category has been interpreted narrowly 
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and includes any of the following (or any combination thereof): (i) a trade or business in 
which a person receives fees, compensation, or other income for endorsing products or 
services, (ii) a trade or business in which a person licenses or receives fees, compensation or 
other income for the use of an individual’s image, likeness, name, signature, voice, 
trademark, or any other symbols associated with the individual’s identity, or (iii) receiving 
fees, compensation, or other income for appearing at an event or on radio, television, or 
another media format.  
 
Observation: Treasury and the IRS could have swept all service businesses into the SSTB 
category by using the “reputation or skill” category. The definition provided in the Proposed 
Regulations greatly limits the scope of the “reputation or skill” category, causing the section 
199A deduction to be available to many more types of service businesses.   
 
Anti-abuse rules. The preamble states that the Treasury and the IRS are aware of suggested 
strategies to separate out elements of what otherwise would be an integrated SSTB, such as 
the administrative functions, in an attempt to qualify those separated elements, either in 
isolation or in aggregation, as QBI. According to the preamble, this strategy is inconsistent 
with the purpose of section 199A. Therefore, the Proposed Regulations provide that an SSTB 
includes any trade or business with 50 percent or more common ownership (directly or 
indirectly) that provides 80 percent or more of its property or services to an SSTB. 
Additionally, if a trade or business has 50 percent or more common ownership with an SSTB, 
but doesn’t meet the 80 percent assets or services threshold, the portion of the property or 
services provided to the SSTB will be treated as an SSTB (meaning the income will be treated 
as income from an SSTB).  
 
Presumption for former employees. Section 199A provides that the trade or business of 
providing services as an employee is not QBI. The Proposed Regulations provide that for 
purposes of section 199A, if an employer improperly treats an employee as an independent 
contractor or other non-employee, the improperly classified employee is still in the trade or 
business of performing services as an employee notwithstanding the employer’s improper 
classification. According to the preamble, this issue is particularly important in the case of 
individuals who cease being treated as employees of an employer. The Proposed Regulations 
provide that if an employee of the person to whom he or she provided services is 
subsequently treated as not being an employee by that person with regard to the provision of 
substantially the same services directly or indirectly to that person (or a related person), that 
person is presumed to be in the trade or business of performing services as an employee with 
regard to those services. This presumption may be rebutted only upon a showing by the 
individual that, under federal tax rules, regulations, and principles (including common-law 
employee classification rules), the individual is performing services in a capacity other than as 
an employee. This presumption is solely for purposes of section 199A and does not otherwise 
change the employment tax classification of the individual.  
 
Observations: These anti-abuse rules generally target changes to a taxpayer’s business that 
- in the view of Treasury and the IRS - are not significant enough to warrant being eligible for 
the section 199A deduction. 
 
4. Rule for calculating QBI, REIT dividends, and PTP income 
Once a taxpayer has identified its qualified trades or businesses, the taxpayer must determine 
its qualified items of income, gain, deduction, and loss with respect to the qualified trades or 
businesses. The statute provides generally that qualified items include items that are (i) 
effectively connected with the conduct of a U.S. trade or business and (ii) included or allowed 
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in computing taxable income for the taxable year, but does not include not include certain 
investment-related items.  
 
ECI. The Proposed Regulations clarify that not every item that is effectively connected with 
the conduct of a U.S. trade or business is necessarily included in determining QBI because to 
qualify as QBI the item also must be incurred “with respect to” a trade or business. 
Accordingly, for purposes of section 199A, if items are not attributable to a trade or business 
under section 162, those items do not constitute QBI. This could be the case where certain 
provisions of the Code allow items to be treated as effectively connected, even though they 
are not with respect to a trade or business. For example, section  
871(d) allows a nonresident alien individual to elect to treat income from U.S. real property 
that would not otherwise be treated as effectively connected with the conduct of a U.S. trade 
or business as effectively connected.   
 
Similarly, the fact that a deduction is allowed for purposes of computing effectively connected 
taxable income does not necessarily mean that it is taken into account for purposes of section 
199A. For example, for purposes of computing effectively connected taxable income, section 
873(b) allows certain deductions, including for theft losses of U.S. property and section 170 
charitable contributions, to be taken into account regardless of whether they relate to 
effectively connected income from the conduct of a U.S. trade or business. However, for 
purposes of section 199A, these items would not be taken into account because section 199A 
only permits a deduction for income that is both attributable to a trade or business and that is 
also effectively connected income.  
 
Section 751. The Proposed Regulations clarify that, if a partner recognizes ordinary income 
under section 751(a) or (b) (whether or not the relevant partnership is publicly traded), that 
income or loss is considered attributable to the businesses of the partnership, and is taken 
into account for purposes of computing QBI. This is generally taxpayer-favorable. 
 
Guaranteed payments for the use of capital (“GPUCs”). A partner that receives a GPUC cannot 
include the payment in QBI. In contrast, a partnership’s deduction for a GPUC will be taken 
into account for purposes of computing QBI if the deduction is properly allocable to the trade 
or business and is otherwise deductible. Taken together, these two rules may be unfavorable 
to taxpayers because they reduce the aggregate QBI claimed by all of the partners.  
 
Section 1231. Under section 199A, capital gains and losses are excluded from QBI. The 
Proposed Regulations clarify that, to the extent section 1231 gains or losses are treated as 
capital gains or losses, such capital gains or losses are not included in QBI. This rule 
introduces additional complexity. Net section 1231 losses will reduce QBI, but net section 
1231 gains generally must be excluded from QBI. 
   
Observation: As under current law, taxpayers will need to aggregate section 1231 gains or 
losses (and may need to take into account certain non-recaptured section 1231 losses from 
prior years) to determine the character of their section 1231 gains and losses. Under the 
Proposed Regulations, the character of these items will determine whether they are included 
in QBI.   
 
Items properly attributable to more than one trade or business. The Proposed Regulations 
provide that, if a taxpayer or an RPE (defined below) directly conducts multiple trades or 
businesses, and has items of QBI that are properly attributable to more than one trade or 
business, the taxpayer or entity must allocate those items among the several trades or 
businesses to which they are attributable using a reasonable method that is consistent with 
the purposes of section 199A. The chosen reasonable method for each item must be 
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consistently applied from one taxable year to another and must clearly reflect the income of 
each trade or business.  
 
Deferred losses and deductions. The Proposed Regulations indicate that any previously 
disallowed losses or deductions (i.e., sections 465 (at risk), 469 (passive), 704(d) (basis in 
partnership assets), and 1366(d) (basis in S corporation stock and debt)) are not taken into 
account in computing QBI when they are ultimately allowed. However, such losses and 
deductions suspended after January 1, 2018 must be taken into account in the QBI 
computation for the tax year in which they are allowed.  
 
Observations: A taxpayer’s suspended losses will need to be determined before QBI can be 
computed. In addition, every suspended passive activity loss will need to be identified with a 
trade or business. The Proposed Regulations do not provide rules for tracing suspended losses 
to particular trades or businesses, or taxable years, when they become allowed in a 
subsequent year. These rules are generally favorable for taxpayers since they will generally 
act to increase QBI in any year a loss or deduction is suspended but will reduce QBI (perhaps 
creating QBI less than zero) in any year that a suspended loss or deduction is allowed.  
 
Interaction with excess business loss and net operating loss (NOL) rules. In general, NOLs are 
not considered trade or business income and thus would not be included in a QBI calculation. 
However, to the extent an NOL is created under section 461(l), the NOL must reduce QBI 
when allowed in a subsequent year. This implies that excess business losses must be 
identified to a specific trade or business.   
 
Payments for services. QBI does not include any amount paid by an S corporation that is 
treated as reasonable compensation of the taxpayer, and does not include any amount that is 
a guaranteed payment for services rendered with respect to the trade or business. The 
Proposed Regulations provide that QBI also does not include any payment described in 
section 707(a) received by a partner for services rendered with respect to the trade or 
business, regardless of whether the partner is an individual or an RPE. However, the 
partnership’s deduction for guaranteed payments and payments described in section 707(a) 
will reduce QBI if such deduction is properly allocable to the trade or business and is 
otherwise deductible for Federal income tax purposes.  
 
5. Operational rules 
The statute left open several operational issues. The Proposed Regulations address many of 
these operational issues.  
 
Negative QBI. Under the Proposed Regulations, if a taxpayer has negative total QBI, the 
negative total QBI amount is treated as negative QBI from a separate trade or business and 
carries forward to be taken into account in the next tax year.  
 
Negative combined qualified REIT dividends and qualified PTP income. If the sum of these 
amounts is negative, the Proposed Regulations provide that negative combined amount must 
be carried forward and used to offset the combined amount of these items in the next year, 
rather than reducing QBI from trades or businesses in the current year.  
 
Pre-limitation netting. The Proposed Regulations provide that, if a taxpayer has QBI of less 
than zero from one trade or business, but has total QBI greater than zero when all of the 
taxpayer’s trades or businesses are taken together, then the taxpayer must offset the net 
income in each trade or business that produced positive QBI with the net loss from each trade 
or business that produced negative QBI before the taxpayer applies the wage and basis 
limitation to the profitable businesses. The taxpayer must apportion the net loss among the 
trades or businesses with positive QBI in proportion to the relative amounts of QBI in such 
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trades or businesses. Then, for purposes of applying the wage and basis limitation, the QBI 
with respect to each trade or business (as offset by the apportioned losses) is the taxpayer’s 
QBI with respect to that trade or business. The W-2 wages and UBIA from the trades or 
businesses which produced negative QBI are not taken into account and are not carried over 
into the subsequent year.  
 
No effect on outside basis. The Proposed Regulations clarify that the section 199A deduction 
has no effect on the adjusted basis of a partner’s interest in a partnership or the adjusted 
basis of a shareholder’s stock in an S corporation. The Proposed Regulations also provide that 
the section 199A deduction has no effect on an S corporation’s accumulated adjustments 
account.  
 
Self-employment tax, net investment income (NII) tax, and alternative minimum tax (AMT). 
The Proposed Regulations provide that both taxes under sections 1402 and 1411 are 
calculated as though there were no section 199A deduction. The section 199A deduction, 
however, is allowed for both regular tax and AMT computations and thus is neutral in the 
determination of any AMT liability.   
 
6. Wage and basis limitation 
For taxpayers with taxable income above a threshold amount, a limitation on the 20 percent 
deduction applies. With respect to each qualified trade or business (except as provided in the 
aggregation rules described above), the amount of the deduction is limited to the greater of 
(i) 50 percent of the W-2 wages with respect to the qualified trade or business or (ii) 25 
percent of the W-2 wages with respect to the qualified trade or business plus 2.5 percent of 
the unadjusted basis immediately after acquisition of all qualified property.   
 
“Qualified property” means: (i) tangible property of a character subject to depreciation that is 
held by, and available for use in, the qualified trade or business at the close of the taxable 
year, (ii) which is used in the production of qualified business income, and (iii) for which the 
depreciable period has not ended before the close of the taxable year. The depreciable period 
with respect to qualified property of a taxpayer means the period beginning on the date the 
property is first placed in service by the taxpayer and ending on the later of (a) the date 10 
years after that date, or (b) the last day of the last full year in the applicable recovery period 
that would apply to the property under section 168 (without regard to section 168(g)).  
 
Wages. The rules provided in the Proposed Regulations for determining which taxpayer is 
allowed to report wages are largely modeled on final regulations previously issued under 
former section 199. In general, the common law employer is entitled to the deduction, a 
favorable outcome for taxpayers who use professional employer organizations (PEOs) or are 
in other arrangements where the payer of wages is not the common law employer. 
Separately, in Notice 2018-64, the IRS and Treasury proposed a revenue procedure that 
would instruct taxpayers on how to determine the amount of W-2 wages based on the items 
entered on Form W-2, Wage and Tax Statement. This guidance is also largely modeled on 
similar guidance that was previously issued under section 199.  
 
UBIA. The Proposed Regulations introduce a new term, “UBIA,” to refer to the unadjusted 
basis immediately after the acquisition of qualified property, and contain detailed rules for 
calculating UBIA. For example, the taxpayer’s recovery period is not changed if a taxpayer 
claims additional first-year depreciation under section 168(k) or section 168(m). UBIA is also 
determined without regard to any adjustments for any portion of the basis for which the 
taxpayer has elected to treat as an expense (for example, under section 179). Special rules 
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are provided for like-kind exchanges under section 1031, involuntary conversions under 
section 1033, and other nonrecognition transactions.  
 
Partnerships and S corporations. The Proposed Regulations provide that partnership-level 
basis adjustments under section 734(b) (resulting from distributions) or section 743(b) 
(resulting from sales or exchanges of partnership interests and transfers of partnership 
interests upon death)—although not explicit, this would appear to include basis adjustments 
arising by reason of the death of a partner—are not treated as separate qualified property 
(i.e., they do not count as UBIA). The Proposed Regulations provide that, in the case of 
qualified property held by a partnership or S corporation, each partner’s or shareholder’s 
share of the UBIA is an amount that bears the same proportion to the total UBIA as the 
partner’s or shareholder’s share of tax depreciation bears to the entity’s total tax depreciation 
attributable to the property for the year. Special rules are provided for partnerships and S 
corporations that do not produce tax depreciation during the year. 
 
Observations: In determining how to structure an acquisition, consideration should be given 
to the different effects on a section 199A deduction based on whether a partnership interest is 
acquired or the asset is directly acquired.  
 
7. Relevant passthrough entities, PTPs, trusts and estates 
The Proposed Regulations provide rules for relevant passthrough entities (RPEs), PTPs, trusts 
and estates.  
 
Reporting by RPEs. Under the Proposed Regulations, a “relevant passthrough entity” means a 
partnership (other than a PTP) or an S corporation that is owned, directly or indirectly, by at 
least one individual, estate or trust. A non-grantor trust or estate is treated as an RPE to the 
extent it distributes QBI, qualified REIT dividends, or qualified PTP income. The section 199A 
attributes of a grantor trust are deemed to be those of the grantor. Although RPEs cannot 
take the section 199A deduction at the RPE level, the Proposed Regulations require each RPE 
to determine what amounts and information to report on or with the Schedules K-1 issued to 
their owners, including QBI, W-2 wages, the UBIA for each trade or business directly engaged 
in, and whether any such trade or business is an SSTB; and any qualified REIT dividends and 
qualified PTP income received directly by the RPE, all in sufficient detail to permit each owner 
to determine its own section 199A deduction.  
 
Trusts and estates. The Proposed Regulations contain special rules for applying section 199A 
to non-grantor trusts and estates, including an anti-abuse rule under which any trust formed 
or funded with a significant purpose of receiving a section 199A deduction will not be 
respected for purposes of section 199A. Supporting this rule, Prop. Reg. § 1.643(f)-1 provides 
that, in the case in which two or more non-grantor trusts having the same grantor or grantors 
and substantially the same primary beneficiary or beneficiaries, and a principal purpose for 
establishing and funding such trusts is the avoidance of federal income tax (for example, 
attempting to avoid the income threshold and wage and basis limitations under section 199A 
or attempting to circumvent certain limitations on allowed itemized deductions), then those 
trusts will be treated as a single trust for federal income tax purposes. (This rule is effective 
for taxable years ending after the date on which these Proposed Regulations are published in 
the Federal Register.)  
 
Effective dates  
In general. The Proposed Regulations are effective for taxable years ending after the date on 
which the Proposed Regulations are finalized. However, taxpayers are permitted to rely on 
these Proposed Regulations in their entirety until that date. Certain anti-abuse rules in the 
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Proposed Regulations are proposed to apply to taxable years ending after December 22, 2017 
(which includes all calendar year taxpayers), the date on which section 199A was enacted.  
 
Fiscal year RPEs. A potentially favorable rule for fiscal-year partnerships and S corporations 
provides that if a taxpayer receives QBI, W-2 wages, or UBIA from an RPE with a taxable year 
that begins before January 1, 2018, and ends after December 31, 2017, those items are 
treated as having been incurred during the taxpayer’s taxable year during which the RPE’s 
taxable year ends.  
 
State considerations  
Treatment of section 199A varies by state and may also vary based upon the type of taxpayer 
(e.g., individual or trust) seeking to claim the section 199A deduction. For individual income 
tax, the majority of states do not conform to section 199A. There may be potential differences 
in state treatment of these items and it is important to evaluate any state impacts, as well as 
filings, for taxpayers claiming a section 199A federal deduction. 
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