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Tax Reform: Additional Guidance 

As the requests for guidance relating to provisions of the tax reform bill are increasing, the IRS is issuing notices that 

may give practitioners and taxpayers glimpses of regulations the Treasury Department intends to issue. Below is a 

summary of what has been released to date: 
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 Notice 2018-26 provides additional guidance for computing the Section 965 “transition tax” on the foreign 

earnings of foreign subsidiaries of US companies. This notice provides rules intended to prevent the avoidance 

of section 965, rules and procedures relating to certain special elections under section 965, and guidance on 

the reporting and payment of the transition tax. The notice also provides relief to taxpayers from certain 

estimated tax requirements and penalties arising from the enactment of the transition tax and the change to 

existing stock attribution rules in the tax reform bill. 

 Notice 2018-28 provides guidance for computing the business interest expense limitation under recent tax 

legislation enacted on Dec. 22, 2017. In general, newly amended section 163(j) of the Internal Revenue Code 

imposes a limitation on deductions for business interest incurred by certain large businesses. For most large 

businesses, business interest expense is limited to any business interest income plus 30 percent of the 

business’ adjusted taxable income. 

 Notice 2018-29 provides guidance regarding the implementation of new Section 1446(f) for partnership 

interests that are not publicly traded. The guidance relates to qualifying for exemptions from withholding or 

reductions in the amount of withholding under this Section 1446(f). The notice also includes interim guidance 

designed to allow for the effective and orderly implementation of this section. In addition, the notice suspends 

secondary partnership level withholding requirements. 

 Publication 5292, How to Calculate Section 965 Amounts and Elections Available to Taxpayers, has been 

released which provides additional guidance on compliance with Section 965. 

 The IRS updated the previously released FAQs about Reporting related to Section 965 on 2017 Tax Returns. 

The following FAQs were updated. 

 Q3. Is there any other reporting in connection with Section 965 of the Code required on a 2017 return? 

 Q5. Who can make an election with respect to section 965 of the Code on a 2017 tax return? 

 Q8. Is a Form 5471 with respect to all specified foreign corporations with respect to which a person is a 

United States shareholder required to be filed with the person’s 2017 tax return, regardless of whether 

the specified foreign corporations are CFCs? 

 Q9. Are domestic partnerships, S corporations, or other passthrough entities required to report any 

additional information to their partners, shareholders, or beneficiaries in connection with section 965 of 

the Code? 

 Q10. How should a taxpayer pay the tax resulting from section 965 of the Code for a 2017 tax return? 

 The following questions were added. 

 Q13. How will the IRS apply 2017 estimated tax payments (including credit elects from 2016) to a 

taxpayer’s net tax liability under section 965? 

 Q14. If a taxpayer’s 2017 payments, including estimated tax payments, exceed its 2017 net income 

tax liability described under section 965(h)(6)(A)(ii) (its net income tax determined without regard to 

section 965) and the first annual installment (due in 2018) pursuant to an election under section 

965(h), may the taxpayer receive a refund of such excess amounts or credit such excess amounts to 

its 2018 estimated income tax? 

 Notice 2018-38 provides guidance on the changes to federal income tax rates for corporations under Section 

11(b) and to the alternative minimum tax for corporations under Section 55 and on the application of Section 

15 in determining the federal income tax (including the alternative minimum tax) of a corporation for a taxable 

year that begins before January 1, 2018, and ends after December 31, 2017.  

https://www.irs.gov/pub/irs-drop/n-18-26.pdf
https://www.irs.gov/pub/irs-drop/n-18-28.pdf
https://www.irs.gov/pub/irs-drop/n-18-29.pdf
https://www.irs.gov/pub/irs-pdf/p5292.pdf
https://www.irs.gov/newsroom/questions-and-answers-about-reporting-related-to-section-965-on-2017-tax-returns
https://www.irs.gov/pub/irs-drop/n-18-38.pdf
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IRS: Questions and 

Answers about 

Reporting Related to 
Sections 965 on 2017 

Tax Returns 
 
The instructions in these FAQs are 
for filing 2017 tax returns with an 
amount under section 965 of the 
Code. Failure to submit tax returns 
according to these instructions may 

result in difficulties in processing tax 

returns, including rejection, 
processing delays, or erroneous 
notices being issued. 
 
Q3. Is there any other reporting 
in connection with section 965 

of the Code required on a 2017 
tax return? 
 
A3. Yes. A person that has income under section 965 of the Code for its 2017 taxable year is required to include with 
its return an IRC 965 Transition Tax Statement, signed under penalties of perjury and, in the case of an electronically 
filed return, in Portable Document Format (.pdf) with a filename of “965 Tax”. Multiple IRC 965 Transition Tax 
Statements can be combined into a single .pdf file. The IRC 965 Transition Tax Statement must include the following 

information: 

 The person’s total amount required to be included in income under section 965(a) of the Code. 
 The person’s aggregate foreign cash position, if applicable. 
 The person’s total deduction under section 965(c) of the Code. 
 The person’s deemed paid foreign taxes with respect to the total amount required to be included in income by 

reason of section 965(a). 
 The person’s disallowed deemed paid foreign taxes pursuant to section 965(g). 

 The total net tax liability under section 965 (as determined under section 965(h)(6)).1 
 The amount of the net tax liability under section 965 to be paid in installments (including the current year 

installment) under section 965(h) of the Code, if applicable, which will be assessed.2 
 The amount of the net tax liability under section 965, the payment of which has been deferred, under section 

965(i) of the Code, if applicable.3 
 A listing of elections under section 965 of the Code or the election provided for in Notice 2018-13 that the 

taxpayer has made, if applicable.  
 

                                                
1 Use section 965(h)(6) to calculate the total net tax liability under section 965 even if an election to pay the net tax liability under 

section 965 in installments has not been made and even if the person is not a United States shareholder of a deferred foreign income 
corporation. Do not reduce this amount by any net tax liabilities under section 965 with respect to which section 965(i) is effective. 
Section 965(h)(6) generally determines a person’s net tax liability under section 965 by starting with (i) the taxpayer’s tax liability 
with all section 965 amounts included and then subtracting (ii) the tax liability with no section 965 amounts included and with 
dividends received from deferred foreign income corporations disregarded. See Publication 5292 for instructions to be used in 
computing the net tax liability under section 965. 
 
2 If both one or more elections under section 965(i) have been made and an election under section 965(h) has been made, the 
amount of the net tax liability under section 965 to be paid in installments is: (i) the amount of the total net tax liability under section 
965 as determined above less (ii) the aggregate amount of the taxpayer’s net tax liabilities under section 965 with respect to which 
section 965(i) elections are effective. 
See Publication 5292 for more information. 
 
3 See Publication 5292 for more information regarding the calculation of amounts eligible for S corporation shareholder deferral under 
section 965(i). 
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A model statement is included in Appendix: Q&A3. Adequate records must be kept supporting the section 965(a) 
inclusion amount, deduction under section 965(c) of the Code, and net tax liability under section 965, as well as the 
underlying calculations of these amounts. Moreover, additional reporting may be required when filing returns for 
subsequent tax years, and the manner of reporting may be different. See also Q&A8 concerning Form 5471 filing. 

 
Q10. How should a taxpayer pay the tax resulting from section 965 of the Code for a 2017 tax return? 
 
A10. A taxpayer should make two separate payments as follows: one payment reflecting tax owed without regard to 
section 965 of the Code, and a second, separate payment reflecting tax owed resulting from section 965 of the Code 
and not otherwise satisfied by another payment or credit as described in Q&A13 and Q&A14 (the 965 Payment). See 
Q&A13 for information regarding how the IRS will apply 2017 estimated tax payments. Both payments must be paid by 

the due date of the applicable return (without extensions). But see Notice 2018-26, section 3.05 (e), providing that if 
an individual receives an extension of time to file and pay under §1.6081-5 (a)(5) or (6), the individual’s due date for 

the 965 Payment is also extended.  
 
The 965 Payment must be made either by wire transfer or by check or money order. This may be the first year’s 
installment of tax owed in connection with a 2017 tax return by a taxpayer making the election under section 965(h) of 
the Code, or the full net tax liability under section 965 of the Code for a taxpayer who does not make such election and 

does not make an election under section 965(i) of the Code. For the 965 Payment, there is no penalty for taxpayers 
electing to use wire transfers as an alternative to otherwise mandated EFTPS payments. Accordingly, taxpayers that 
would normally be required to pay through EFTPS should submit the 965 Payment via wire transfer or they may be 
subject to penalties. On a wire payment of tax owed under section 965 of the Code, the taxpayer would use a 5-digit 
tax type code of 09650 (for more information, see https://www.irs.gov/payments/same-day-wire-federal-tax-
payments). On a check or money order payment of tax owed resulting from section 965 of the Code, include an 

appropriate payment voucher (such as Form 1040-V or 1041-V) and along with all other required information write on 
the front of your payment “2017 965 Tax.” 
 
For the payment owed without regard to section 965, normal payment procedures apply (for more information, see 

https://www.irs.gov/payments). This payment may be made at the same or different time from the 965 Payment, but 
must be made by the due date of the return or penalties and interest may apply.   
 

Q13. How will the IRS apply 2017 estimated tax payments (including credit elects from 2016) to a 
taxpayer’s net tax liability under section 965? 
 
A13. The IRS will apply 2017 estimated tax payments first to a taxpayer’s 2017 net income tax liability described under 
section 965(h)(6)(A)(ii) (its net income tax determined without regard to section 965), and then to its tax liability 
under section 965, including those amounts that are subject to payment in installments pursuant to an election under 
section 965(h). 

 
Q14. If a taxpayer’s 2017 payments, including estimated tax payments, exceed its 2017 net income tax 
liability described under section 965(h)(6)(A)(ii) (its net income tax determined without regard to section 
965) and the first annual installment (due in 2018) pursuant to an election under section 965(h), may the 
taxpayer receive a refund of such excess amounts or credit such excess amounts to its 2018 estimated 

income tax? 

 
A14. No. A taxpayer may not receive a refund or credit of any portion of properly applied 2017 tax payments unless 
and until the amount of payments exceeds the entire unpaid 2017 income tax liability, including all amounts to be paid 
in installments under section 965(h) in subsequent years. If a taxpayer’s 2017 tax payments exceed the 2017 net 
income tax liability described under section 965(h)(6)(A)(ii) (net income tax determined without regard to section 965) 
and the first annual installment (due in 2018) pursuant to an election under section 965(h), the excess will be applied 
to the next successive annual installment (due in 2019) (and to the extent such excess exceeds the amount of such 

next successive annual installment due, then to the next such successive annual installment (due in 2020), etc.) 
pursuant to an election under section 965 (h). 
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Deloitte Financial Reporting Alert 18-1 – Frequently asked questions about tax 

reform.  

Shortly following the enactment of the Act, Deloitte issued its Financial Reporting Alert 18-1 — Frequently asked 

questions about tax reform, which contains responses to frequently asked questions (FAQs) about how an entity should 

account for the tax effects of the Act in accordance with ASC 740. While the answers to the FAQs reflect both our views 

and the views expressed by the FASB at various, meetings, these views are subject to change on the basis of 

additional input received or further developments in practice. We also plan to update this document to reflect 

developments as they occur and as additional questions surface. 

Foreign-Derived Intangible 

Income 

The Act allows a domestic corporation an 

immediate deduction in U.S. taxable income for a 

portion of its foreign-derived intangible income 

(FDII). The amount of the deduction depends, in 

part, on U.S. taxable income. The percentage of 

income that can be deducted is reduced in taxable 

years beginning after December 31, 2025. 

Deloitte FAQ 5.1 How should companies 

account for the FDII deduction? [Amended 

January 19, 2018] 

We believe that these deductions are analogous 

to the special deductions cited in ASC 740-10-25-

37 and should be accounted for as such.  

For more information, see Section 4.17 of 

Deloitte’s A Roadmap to Accounting for Income 

Taxes.  

Base Erosion Anti-Abuse Tax 

For tax years beginning after December 31, 2017, a corporation is potentially subject to tax under the BEAT provision if 

the controlled group of which it is a part has sufficient gross receipts and derives a sufficient level of “base erosion tax 

benefits.” Under the BEAT, a corporation must pay a base erosion minimum tax amount (BEMTA) in addition to its 

regular tax liability after credits. The BEMTA is generally equal to the excess of (1) a fixed percentage of a 

corporation’s modified taxable income (taxable income determined without regard to any base erosion tax benefit 

related to any base erosion payment, and without regard to a portion of its NOL deduction) over (2) its regular tax 

liability (reduced by certain credits). The fixed percentage is generally 5 percent for taxable years beginning in 2018, 

10 percent for years beginning after 2018 and before 2026, and 12.5 percent for years after 2025. However, the fixed 

percentage is 1 percentage point higher for banks and securities dealers (i.e., 6, 11, and 13.5 percent, respectively). 

Deloitte FAQ 6.1 What tax rate should companies that are subject to the BEAT provisions use when 

measuring temporary differences? [Amended January 19, 2018] 

We believe that the BEAT system can be analogized to an AMT system. ASC 740 notes that when alternate tax systems 

like the AMT exist, deferred taxes should still be measured at the regular tax rate. Because the BEAT provisions are 

designed to be an “incremental tax,” an entity can never pay less than its statutory tax rate of 21 percent. Like AMT 

preference items, related-party payments made in the year of the BEMTA are generally the BEMTA’s driving factor. The 

AMT system and the BEAT system were both designed to limit the tax benefit of such “preference items.” Further, as 

was the case under the AMT system, an entity may not know whether it will always be subject to the BEAT tax, and we 

https://www.iasplus.com/en-us/publications/us/financial-reporting-alerts/2018/18-1https:/www.iasplus.com/en-us/publications/us/financial-reporting-alerts/2018/18-1
https://www.iasplus.com/en-us/publications/us/financial-reporting-alerts/2018/18-1https:/www.iasplus.com/en-us/publications/us/financial-reporting-alerts/2018/18-1
https://www2.deloitte.com/us/en/pages/tax/articles/a-roadmap-for-accounting-for-income-taxes.html
https://www2.deloitte.com/us/en/pages/tax/articles/a-roadmap-for-accounting-for-income-taxes.html
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believe that most (if not all) taxpayers will ultimately take measures to reduce their BEMTA exposure and therefore 

ultimately pay taxes at or as close to the regular rate as possible. Accordingly, while there is no credit under the Act 

such as the one that existed under the AMT regime, we believe that the similarities between the two systems are 

sufficient to allow BEAT taxpayers to apply the existing AMT guidance in ASC 740 and measure deferred taxes at the 

21 percent statutory tax rate. (See ASC 740-10-30-8 through 30-12 and ASC 740-10-55-31 through 55-33.)  

In January 2018, the FASB staff issued a Q&A stating that companies should measure deferred taxes without regard to 

BEAT (i.e., should continue to measure deferred taxes at the regular tax rate), with any payment of incremental BEAT 

reflected as a period expense. 

Impact of BEAT on the Realizability Assessment of Certain Deferred Tax Assets  

In the calculation of the BEMTA, certain credits and NOLs may not be available to reduce the BEMTA. Consequently, the 

actual economic benefit received from utilizing a credit loss or NOL may be less than the DTA (before reduction for any 

valuation allowance) for that particular tax attribute and, in some cases, may result in no cash tax savings at all 

because, without the attribute, the entity would have paid more regular tax and less BEMTA.  

Deloitte FAQ 6.2 If an entity expects to be subject to BEMTA and the incremental economic benefit it 

expects to realize for certain tax credits and NOLs is less than the corresponding DTAs, how should the 

entity take this into consideration when evaluating the realizability of its DTAs? [Added March 20, 2018] 

The FASB staff Q&A that addresses the broader accounting implications of BEAT states that an entity “would not need 

to evaluate the effect of potentially paying BEAT in future years on the realization of [DTAs].” The DTAs are measured 

in accordance with the regular tax system, and any utilization of NOLs or tax credits would reduce the regular tax 

liability even if additional BEMTA is owed. 

Corporate AMT 

The corporate AMT has been repealed for tax years beginning after December 31, 2017. Taxpayers with AMT credit 

carryforwards that have not yet been used may claim a refund in future years for those credits even though no income 

tax liability exists.4 Companies can continue using AMT credits to offset any regular income tax liability in years 2018 

through 2020, with 50 percent of remaining AMT credits refunded in each of the 2018, 2019, and 2020 tax years and 

all remaining credits refunded in tax year 2021. 

Deloitte FAQ 7.1 If a valuation allowance has been recorded on the DTA for AMT credit carryforwards, 

should the valuation allowance be released? 

Yes. Since the AMT credit will now be fully refundable regardless of whether there is a future income tax liability before 

AMT credits, the benefit of the AMT credit will be realized. Therefore, any valuation allowance should be released, and 

an income tax benefit should be recognized. 

Deloitte FAQ 7.2 Now that existing AMT credit carryovers are refundable, how should an entity present the 

AMT credits in the balance sheet? 

Because an entity may either apply an AMT credit carryforward against its future income tax liability or receive a 

refund if it never has taxable income, we would accept either presentation as long as it is accompanied by appropriate 

disclosure.  

Deloitte FAQ 7.3 If the amount is presented as a receivable, and given that it will be collected over a period 

of longer than 12 months, should the amount be discounted? [Amended January 19, 2018] 

No. As discussed in FAQ 3.2, ASC 740 prohibits discounting, but only in the context of DTAs and DTLs. Accordingly, in 

the absence of explicit guidance in ASC 740, we believe that ASC 835-30 would need to be considered, and in 

                                                
4 Note that taxpayers should consider whether other limitations (e.g., IRC Section 383, “Special Limitations on Certain Excess Credits, 
Etc.”) apply to their ability to claim a refund of AMT. 
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accordance with our conclusion above regarding the deemed repatriation transition tax, we do not believe that the 

amount, even if presented as a receivable, should be discounted.  

In January 2018, the FASB staff issued a Q&A stating that, in a manner similar to the Board’s conclusion regarding the 

one-time deemed repatriation transition tax, refundable AMT carryforward credits should not be discounted. 

Travel, meals, and entertainment (M&E) strategic analysis 

Tax reform brings major changes in M&E  

Tax reform has substantially changed the deductibility of travel, meals, entertainment, and related fringe benefits. Not 

only is it likely to complicate your calculation of Schedule M-3 amounts, it may also make your expense reporting, 

accounts payable, and vendor payment systems noncompliant with new deductibility rules.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Immediate priority: Quarterly estimates  

Amid the massive scope of tax reform, don’t lose sight of the quarterly reporting and estimated payments required by 

all companies. Deloitte can help you analyze and calculate changes to your Schedule M-3, so you can meet these near-

term milestones and start preparing for the long-term reality of tax reform.  

Knowledge builds confidence 

Even before tax reform, many companies misclassified as much as 20-40 percent of their M&E expenses, often 

resulting in federal and state tax overpayments. 
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An analysis of your company’s M&E expenses can give you confidence in your ability to apply new tax rules correctly 

and utilize available deductions. 

Corporate estimated tax considerations for first quarter payment 

Situation presented: 

The 2017 Tax Act (P.L. 115-97) reduced the corporate income tax rate from 35% to 21%, and repealed the alternative 

minimum tax (“AMT”) effective January 1, 2018, among other modifications. Corporations that generally pay first 

quarter estimated taxes based on last year’s tax for the first installment should consider whether using the annualized 

income installment method under Treas. Reg. § 1.6655-2 results in a lower first quarter installment payment for its 

2018 taxable year. 

Issue: 

Section 6655 generally requires corporations to make quarterly 

estimated tax payments of at least 25 percent of the required 

annual payment in order to avoid an underpayment penalty. 

Generally, the required annual payment equals the lesser of one 

hundred percent of the tax liability shown on the return for the 

current year, or one hundred percent of the tax shown on the 

return for the preceding year. However, large corporations with 

taxable income of at least $1,000,000 for the three years 

immediately preceding the current year may use last year’s tax 

only for the first installment. Alternatively, corporations may 

elect to use an annualized income installment or an adjusted 

seasonal installment if the elected method results in less than 

the amount computed under the general rules for each 

installment payment. Most commonly used, the 3-3-6-9 

annualized income installment method under Treas. Reg. § 

1.6655-2 determines the quarterly installments based on the 

annualized tax liability of the taxable income earned within the 

annualization period for the current year. Under 3-3-6-9, for the 

first quarter installment, the first three months of income is 

annualized, and extraordinary items recognized within the first 

three months are taken into account after the annualized 

income. For calendar year corporations, the first quarter 

installment is due April 17, 2018. Many large corporations 

generally pay first quarter estimated tax based on prior year’s 

tax liability for simplicity. However, corporations are not likely to 

use prior year’s tax to determine tax liability may include the 

section 965 transition tax. Notwithstanding the fact that the 

transition tax may be paid over 8 years, if corporations are 

subject to the transition tax in their 2017 tax year, the transition 

tax remains a tax liability in 2017 that will significantly increase 

the first quarter payment for 2018 if prior year’s tax liability is 

used. Other considerations when using the annualized income 

installment method for the 2018 first quarter estimated taxes in 

lieu of the 2017 tax liability include, but are not limited to: 

 Reduction of corporate tax rate from 35% to 21%. 

 Repeal of corporate AMT. 

 100% additional first year depreciation for qualifying assets acquired and placed in service in 2018. 
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 Planning opportunities to avoid including unfavorable section 481(a) adjustments (e.g., section 451(b)) within 

the 3-3-6-9 annualization periods. Revenue accelerations as a result of adopting ASC 606 may be treated 

similarly. 

 Repeal of section 199. 

 Interest expense limitations under section 163(j). 

 Additional deduction limitations for entertainment, qualified transportation fringe and company cafeterias under 

section 274. 

 Inclusion under section 951A (GILTI), but may use simplified safe-harbor method. 

 FDII deduction under section 250. 

 BEAT under section 59A. 

State considerations 

While the impact of federal tax reform upon state tax continues to be the subject of close review, the likelihood exists 

that the state tax impact of tax reform may not be as advantageous as the federal result. State taxes can be expected 

to increase for many taxpayers as a result of tax reform. In addition, various states have already enacted legislation 

amending their state tax code’s IRC conformity date (e.g., WV, MI), as well as the degree of such conformity in certain 

instances (e.g., ID, GA, VA), a trend that can be expected to continue. Careful consideration and analysis should be 

given to properly calculate state income tax projections and state estimated tax payments, including exploring the 

existence of safe harbor rules (e.g., payment of 110% of prior year tax) to avoid underpayment penalties, where 

possible. 
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