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THE DRAFT REVIEWED MINING CHARTER
Strategic impacts and the need for certainty

Against the backdrop of concerns around the pace of transformation in the
mining and minerals industry, Government has published a draft review of the
Mining Charter aimed at not only strengthening its effectiveness, but with the
intent of bringing about regulatory certainty.

The Broad-Based Black Economic Empowerment Charter for the South African Mining and Minerals Industry (Mining Charter)
was first developed in 2002 as the instrument through which the Minerals and Petroleum Resources Development Act (MPRDA)
could give effect to transformation of the industry. Following a second assessment of its kind, of the levels of compliance by
mining companies to the Charter, the most recent review was gazetted on 15 April 2016 (the reviewed Charter), and opened
for public comments.
The continued redress of the historic inequalities inherited by South Africa’s first democratic Government, and meaningful
transformation of the mining and minerals industry remains the priority of the Charter.
The strategic impacts of this reviewed Charter are significant, and despite assertions therein to the contrary, questions remain
as to whether it aligns and integrates Government policies, and whether it brings about the regulatory certainty requested by
various stakeholders in the industry for some time now.
The purpose of this report is to:
•
•
•
•

point out the changes to the Charter
address whether regulatory or policy certainty has been achieved, and if not, set out areas of continued uncertainty;
highlight the strategic implications of the changes
set out inputs for further discussion

The inputs are a guide for industry, government and other stakeholders who are currently working together in agreeing and
finalising the reviewed Charter, with a view toward ensuring the levels of certainty and stability the industry requires.
Amid the current slump, this is an opportune moment to align regulatory certainty with transformation and the underlying
need to deliver shared value to the sector. Creation of a regulatory and policy environment that enhances competitiveness
for the sector, while simultaneously delivering socio-economic value is critical in enticing the requisite levels of investment
needed to revive the sector and return it to a growth path.
The Draft Reviewed Mining Charter Strategic impacts and the need for certainty 1

Overarching Changes and Considerations:
Against the backdrop the latest review of the effectiveness of the Mining Charter, coupled with the
request for alignment thereof with the Department of Trade and Industry’s (DTI) amended BroadBased Black Economic Empowerment Act and Codes of Good Practice, the Department of Minerals
and Resources (DMR) reviewed the Charter, incorporating several overarching and strategically
important changes:

Ring Fenced Elements and New Scorecard:
The reviewed Charter has introduced a new concept by declaring Ownership, Human Resource
Development and, Housing and Living Conditions as what is termed ‘ring-fenced’ elements, each of
which require 100% compliance. The DTI’s Codes of Good Practice introduced a similar concept in
declaring Ownership, Skills Training, and Enterprise and Supplier Development as ‘priority elements’
(which require a 40% sub-minimum compliance).
A right holder that fails to meet the 100% compliance with each of the ‘ring-fenced’ elements, is
automatically deemed non-compliant, irrespective of their scoring in the remaining elements, which
are weighted as follows:

ELEMENT:

WEIGHTING

Procurement & Enterprise Development

40%

Employment Equity

30%

Mine & Community Development

30%

The reviewed Charter endeavours, for the first time, to align the Mining Charter scorecard with that
of the DTI’s Codes of Good Practice (below). Compliance is now in accordance with the recognition
levels (1-9) and the weighted percentage score is roughly similar per level for the respective
scorecards
DTI SCORECARD

CHARTER SCORECARD

Level 1

> 100 points

3 ring fenced Elements + 100%

Level 2

> 85 points but < 100 points

3 ring fenced Elements + 80 - 100%

Level 3

> 75 points but < 85 points

3 ring fenced Elements + 70 - 80%

Level 4

> 65 points but < 75 points

3 ring fenced Elements + 60 - 70%

Level 5

> 55 points but < 65 points

3 ring fenced Elements + 50 - 60%

Level 6

> 45 points but < 55 points

3 ring fenced Elements + 40 - 50%

Level 7

> 40 points but < 45 points

3 ring fenced Elements + 30 - 40%

Level 8

> 30 points but < 40 points

3 ring fenced Elements + 20 - 30%

Level 9

< 30 points

3 ring fenced Elements + <20%

Compliant

Non-compliant (<50%)

A mining right holder that fails to meet a 50% compliance rate (i.e. levels 6 - 9), or, as mentioned,
does not reach full compliance with any one, or more, of the ring-fenced elements is deemed to be
in breach of the MPRDA.
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The reviewed Charter
has introduced a new
concept by declaring
Ownership, Human
Resource Development
and, Housing and
Living Conditions as
what is termed ‘ringfenced’ elements, each
of which require 100%
compliance.

Right holders are granted a three year transition period to align to the reviewed Mining Charter

Transition Period
Existing mining rights holders are granted a three year period from the date of publication in which to comply with the revised targets set
out in the reviewed Charter.

Application to Precious Metals
The mining charter targets applicable exempt micro enterprises (EME), qualifying small enterprises (QSE) and medium-large enterprises
(Generic) respectively in the industries administered under the Diamonds and Precious Metals Acts are defined.
AREAS OF CERTAINTY AND UNCERTAINTY:
1.

Despite the endeavour to align the Charter scorecard with that of the DTI’s amended Codes of Good Practice, the points/
percentage associated with each level do not match up. The non-compliance level remains substantially higher for the Charter
(level 5) when compared to those of the DTI Codes (level 8).

2.

The value of being placed at a certain recognition level is also not clear.

3.

The above should be considered against the fact that sector codes may deviate from targets and weightings used in the DTI’s
Codes, if justifiable, based on sound economic principles, sectorial characteristics or empirical research.
STRATEGIC IMPLICATIONS:

1.

It is evident that there has only been a partial, and often unclear, alignment to the DTI’s Codes of Good Practice which brings
with it uncertainty, especially with regards to compliance on matters the Charter remains silent on. We unpack these areas of
uncertainty further in the report.

2.

The ring-fenced elements, as a new construct, may bring about a level of anxiety among rights holders despite the three year
transition period. 100% compliance across all three elements may be difficult for the industry to achieve

INPUT FOR FURTHER DISCUSSION:
1.

A gap analysis is required to determine where
alignment does not exist with the B-BBEE Act and
the DTI’s Codes, most importantly to address areas of
uncertainty and bring clarity in this regard.

2.

Right holder’s ability to comply with the ring-fenced
elements within the transition period should be
determined. Concerns raised should be addressed
before the reviewed Charter is fully enforced.

3.

The general enforcement of the various changes in the
reviewed Charter, within the transition period should
be discussed and agreed upon.
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(Ring Fenced, 100% compliance required)

Ownership
Ownership has always proven a complex and polarising component of the Mining Charter.

The reviewed Charter retains its 26% shareholding threshold, but rather than in the hands of Historically Disadvantaged South African’s
(HDSA), it now references the need for ownership by black people (aligning with the DTI’s definition).
Changes, however, are made to both the composition of the 26% shareholding, and the expectations around ‘meaningful economic
participation’:
•

The introduction of the term ‘meaningful economic participation’ seeks to provide definitive guidance as to the criteria that an ownership
transaction must address, which are:

Clearly Identifiable BEE partners

Shareholder Participation

Cash Flow Considerations

The charter explicitly states that BEE partners
must include:

BEE partners shall be entitled to full
shareholder rights, participation at annual
general meetings, and ability to exercise voting
rights.

A portion of the dividends should flow to the
BEE partner throughout the investment.

Entrepreneurs
ESOPs; and
Communities.

•

BEE partners should be allowed to leverage
their equity to drive their own growth.

Ownership must vest within agreed time
frames.

With regard to the composition:
• At least 5% of the 26% must be equally distributed among (1) black entrepreneurs, (2) employees through share ownership schemes
(ESOPs) and (3) communities through trusts (with representation of unions and traditional authorities respectively)
• 11% of the 26% can be offset based on the beneficiation of a right holders commodity (the complexities of which are addressed
below).

While consolidation of empowerment transactions is permitted by written consent of the minister, the reviewed Charter demands each
mining right carry an empowerment transaction, each individually housed in a special purpose vehicle (SPV) appropriately regulating black
economic participation.
Undoubtedly the most telling change to this element is the intended nullification of the principle of ‘once empowered, always
empowered’, as the reviewed Charter provides rights holders the three year transition period to review their black shareholding to account
for BEE partners that may have exited prior to publication of this review. This is a highly contentious issue and a court case between the
Chamber of Mines (Chamber) and the DMR is underway in the High Court where a declaratory order has been requested on the matter.
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AREAS OF CERTAINTY AND UNCERTAINTY:
1.

The greatest area of uncertainty surrounds the legality of the ‘once-empowered, always-empowered’ construct.

2.

Further uncertainty exists around the requirement for an empowerment transaction (and SPV) per mining right and the seemingly
discretionary powers of the Minister to grant a consolidation of several mining rights to specific empowerment transactions.

3.

The provision of a three year transition period is helpful, enabling rights holders to obtain clarity, where needed, and act
accordingly.

STRATEGIC IMPLICATIONS:
1.

Rights holders should undertake an impact assessment as to the effect of a possible nullification of the ‘once-empowered-always
empowered’ construct on their approved rights.

2.

In addition, approvals should be sought, where appropriate, for the consolidation of rights to existing empowerment
transactions.

3.

For rights holders whose BEE transactions have lapsed, questions should asked around their financial capability to fund another
BEE deal in the current slump.

4.

Aligned to this is the very real risk that new BEE deals would negatively affect a right holder’s capability to raise capital at the end
of the down-cycle, inhibiting their growth potential and their ability to take advantage of the next up-cycle.

5.

Those who currently don’t comply with the 5% allocation requirement may contemplate a restructure of transactions.

6.

In addition to this, no clear expectation has existed for BEE partners, before disinvesting, needing to ensure that at least a
proportion of their shareholding be allocated toward a new incumbent BEE partner. With no such obligation, rights holders are
placed in the precarious position of needing to regularly seeking funding for new BEE deals.

INPUT FOR FURTHER DISCUSSION:
1.

The impact of the nullification of the ‘once-empowered, always-empowered construct on shareholder value is significant and
despite the impending court case, it is important to find a mutually beneficial agreement on this.

2.

An assessment on the financial impact of a nullification of the ‘once-empowered, always-empowered’ construct is necessary to
determining how many right holders are directly affected. Their financial capability of giving effect to new BEE deals within the
transition period should be clarified.

3.

Stakeholders should align on what interventions would bring about real and broad-based socio-economic change.

4.

For the 5% portion of black shareholding, rights holders should focus on the positive impact they can create for their mining
cluster through appropriately established trusts. Regionally based rights holders should create forums with overlapping
communities in particular to jointly support impactful projects.

5.

The reviewed Charter hasn’t delivered any real incentive for rights holders to favour black owned businesses in parting with
assets. Thought should be given to innovative incentives that could be applied in this regard.
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BENEFICIATION
Beneficiation is a regulatory and policy imperative for Government, with several enabling
frameworks driving this mandate. The reviewed Charter reiterates Government’s policy on
mineral beneficiation as one which “seeks to leverage the country’s comparative advantage
in mineral resource wealth to be a fulcrum for industrialisation by strengthening the linkages
between mining and manufacturing.”
It defines beneficiation in accordance with the MPRDA as “the transformation, value addition or
downstream beneficiation of a mineral and petroleum resource (or a combination of minerals)
to a higher value product, over baselines to be determined by the Minister, which can either be
consumed locally or exported.”
The intention is for this element to drive downstream beneficiation, while other elements of the
Charter inherently drive side-stream beneficiation.
The reviewed Charter has remained consistent in its enablement of an 11% offsetting toward
beneficiation of the ownership portion reserved for black people. Despite the intention of
this element to be an enabling mechanism for beneficiation, the process around this remains
uncertain.
At present, discretionary powers are offered to the Minister by the MPRDA as follows:
The Minister may initiate or prescribe incentives to promote the beneficiation of minerals in
the Republic.
(1) If the Minister, acting on the advice of the Board and after consultation with the
Minister of Trade and Industry, finds that a particular mineral can be beneficiated
economically in the Republic, the Minister may promote such beneficiation subject to
such terms and conditions as the Minister may determine.
(2) Any person who intends to beneficiate any mineral mined in the Republic outside of the
Republic may only do so after written notice and in consultation with the Minister.”
AREAS OF CERTAINTY AND UNCERTAINTY:
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1.

The maximum 11% of the black ownership available for offsetting is reiterated and
certain.

2.

This said, stemming from the discretionary powers of the Minister in this regard,
uncertainty persists with regard to how a right holder can achieve this.

3.

An arbitrary compliance target of 42% set out in the Codes and Best Practices in the
Mining Industry (2009) only heightens this uncertainty. No clear criteria exist to guide
the achievement of this target, nor what it relates to.

4.

The DMR has set out a series of strategic beneficiation value chains and minerals, as
well as several broader strategic intents, which combined offer a basis for clarity on the
beneficiation imperative.

5.

Beneficiation faces various constraints that have been acknowledged by the DMR,
for which interventions have been set out but which may require industry support to
execute.

6.

Clarity is still required as to the nature and degree of the necessary linkages between
the mining, manufacturing and other sectors.

11% offsetting toward
beneficiation of the
ownership portion
reserved for black
people.

DMRs Strategic Value Chains and Minerals
The DMR has defined certain value chains, and minerals, from which multi-tier value can be derived:

Value Chains

Energy Commodities

Iron & Steel

Strategic Minerals
1. Coal
2. Uranium & Thorium
3. Iron Ore

Regulatory Incentives

4. Chrome

Competitive Pricing Mechanisms

5. Manganese
6. Nickel
7. Vanadium

Pigment & Titanium Metal Production

Critical Intervention Areas

8. Pigment
9. Titanium

Investment in R&D Initiatives
Commitment by Producers to Support
Local Beneficiation
Skills Development
Security of Energy Supply

Autocatalytic Converters & Diesel Particulate
Filters
Jewellery Fabrication

10. Platinum Group Metals

International Market Development

11. Gold
12. Diamonds

STRATEGIC IMPLICATIONS:
1.

While the DMR’s strategic minerals (for the most part) lend themselves to beneficiation initiatives, various other resources cannot
be efficiently beneficiated in South Africa, necessitating different solutions in this regard.

2.

Successful beneficiation requires multi-stakeholder engagement, intervention, and importantly intensive co-operation and coordination across government departments. At present, decision-making lies with the DMR and DTI, and though the MPRDA
Amendment Bill intends to expand this, the reviewed Charter should take the first steps in defining key stakeholders and
procedures to be followed for beneficiation offsetting strategies and applications.

3.

Taking cognisance of the intended beneficiation linkages between the mining and manufacturing sectors, several questions need
to be answered around the competitiveness of South Africa’s manufacturing sector, and its ability to maximise the intended
benefits of beneficiation.

4.

For right holders who wish to give effect to the offsetting provision, the broader beneficiation strategic imperatives may be a
useful basis against which a methodology/formula can be developed.

INPUT FOR FURTHER DISCUSSION:
1.

The DMR and industry should work together on the development of a methodology and formula that brings certainty,
credibility and confidence to this critical element.

2.

The DMR’s broader strategy document on beneficiation should form the basis of a working group discussion with not only
industry but cross-governmental and industry stakeholders in order to determine clear pathways for the strategic minerals and
value chains that are capable of delivering the intended economic and social imperative.

3.

Where beneficiation is not viable for certain minerals, government and industry should agree on alternate value drivers against
which rights holders can offset this portion of the black shareholding.
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40% (weighted)

PROCUREMENT, SUPPLIER AND ENTERPRISE DEVELOPMENT
The procurement from, and support and development of, local empowered businesses is a fundamental driver of not only transformation,
but economic growth in South Africa. The mining sector has been no different from others in supporting this agenda through three key
areas:
(1) Procurement of a percentage of capital goods, consumables and services from BEE Entities;
(2) A contribution by multinational suppliers of capital goods of a minimum of 0.5% of annual income generated from local mining
companies, towards socio-economic development of local communities into a Social Development Trust Fund from 2010; and
(3) The utilisation of South African facilities for the analysis of any mineral samples.
The first notable change in the reviewed Charter is a change of definition, for procurement, supplier and enterprise development purposes
only, of suppliers from ‘BEE Entities’ (companies with at least 25% +1 vote shareholding in the hands of HDSAs), to ‘BEE Compliant
Companies’, which is defined as companies that comply with the B-BBEE Act and the DTI’s Codes of Good Practice. This means that rights
holders will review suppliers in accordance with the DTI scorecard recognition levels, and delineate them into EMEs, QSEs and Generic
companies, rather than on the more restrictive old definition.
The below to be separately called-out/boxed (explaining DTI Code differences)
BEE Compliant Companies
BEE Compliant Companies are delineated by size determined by turnover thresholds. Unlike the old definition where ownership
was a solitary consideration for compliance as a BEE Entity, BEE Compliant Entities must reach a certain BEE status based on
performance on 5 elements, three of which are deemed ‘priority elements’. A compliant company is one with a Level Eight or
higher BEE Status on the DTI scorecard.
DTI B-BBEE SCORECARD
BEE Status

TURNOVER THRESHOLD
Qualification on new BBBEE Codes

BBBEE procurement recognition level

Type of Enterprise:

Revenue Threshold

Level One Contributor

≥100

135%

Exempt Micro Enterprises (EME)

<R10 Million

Level Two Contributor

≥95 but <100

125%

Qualifying Small Enterprises (QSE)

R10 Million - R50 Million

Level Three Contributor

≥90 but <95

125%

Generic Enterprises (GNC)

>= R50 Million

Level Four Contributor

≥80 but <90

100%

DTI Elements (priority elements highlighted)

Level Five Contributor

≥75 but <80

80%

Element

Level Six Contributor

≥70 but <75

60%

Ownership

25
19

Points (including Bonus)

Level Seven Contributor

≥55 but <70

50%

Management Control

Level Eight Contributor

≥40 but <55

10%

Skills Development

25

Enterprise and supplier development

44

Socio Economic Development

5

Non
Compliant
Contributor

<40

0%

EMEs are granted an automatic Level Four status, with further favourable status provisions granted to start-ups, and 51% or 100%
black-owned businesses.
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The second change is an increase across the board of the percentage procurement spend that must be allocated to BEE Compliant
Companies of capital goods, consumables and services, as set out below:

CAPITAL GOODS

CONSUMABLES

SERVICES

40%

50%

70%

60%

70%

80%

CURRENT MINING CHARTER
BEE Entities
(25% + 1 vote)
REVIEWED MINING CHARTER
BEE Compliant Companies (according to DTI
definition)
BEE Compliant Small Business Development

30% of the 60% 30% of the 70%

40% of the 80%

Bee Compliant Enterprise Development

10% of the 30% 10% of the 30%

10% of the 40%

Moreover, a portion of the overall procurement percentage spend on each must now be spent on BEE Compliant Small Business
Development with a further allocation of spend toward BEE Compliant Enterprise Development. Small Business is as per the definition in
the National Small Business Act (1996), which defines same as any micro, very small, small and medium sized enterprise determined by
sector and on the basis of full time employees, turnover and/or gross asset value.
The final change is the increase of the multinational supplier contributions to the Social Development Trust Fund to 1% of turnover from
local mining companies, to be established by the Minister to give effect to local community development and capacity building for BEE
suppliers of goods and services.
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AREAS OF CERTAINTY AND UNCERTAINTY:
1.

The alignment of the definition of BEE Compliant companies with that in the DTI codes should be welcomed as it brings certainty
for suppliers in the sector who have, until now, applied differing criteria when supplying mining and other sectors simultaneously.

2.

Additionally, the direct support measures in the form of small business development and enterprise development as a percentage
of procurement spend should bring about impactful change.

3.

Beyond this however, the reviewed Charter raises further uncertainty and confusion. The introduction of a new compliance
criteria in the form of a verification of local content for capital and consumer goods with the South African Bureau of Standards
(‘SABS’). This additional compliance may bring with it an administrative burden for not only rights holders, but suppliers onto
whom the necessity to ensure SABS compliance will likely be passed. The SABS may not have capacity to expedite applications in
this regard. This amounts to another financial burden, especially on small businesses.

4.

The construct of a Social Development Trust Fund exists in the current Charter and greater certainty now exists as to the intended
administration and mandate of the fund. This said, though the contribution percentage has been increased, there is still no clarity
as to how they are to be enforced, nor as to the process to be followed in reconciling contributions into the fund.

5.

Unlike the DTI Codes, the reviewed Charter is silent on the mechanisms companies can use to drive both enterprise and supplier
enterprise development and clarity as to the applicability of the DTI Codes in this regard is needed.

6.

The definition of a ‘small business’ (according to the Small Business Act) differs to EMEs and QSEs and the compliance required
by the DMR isn’t clear.

7.

The DTI scorecard provides a procurement recognition level for suppliers dependent on their status (e.g. level 1 = 135%
recognition, level 4 = 100% recognition, and level 8 = 10% recognition). The reviewed Charter doesn’t address whether this will
apply to the sector, as it only currently demands procurement from BEE Compliant Companies (essentially any company with a
level 8 or higher BEE status).

STRATEGIC IMPLICATIONS:
1.

Rights holders may be impacted greatly by the increased procurement targets and should, as soon as possible, assess their
current compliance against these.

2.

Alignment with the DTI codes on the definition of BEE compliant companies should have the positive consequence of an
increased span of potential suppliers (with the strictly ownership criteria of the previous definition removed) that might meet the
criteria for capital goods, consumables and services.

3.

Industry should involve itself as soon as possible in the establishment and mandate definition of the Social Development Trust
Fund. More so, regionally-based right holders should take this opportunity to define community development priorities for their
areas, and endeavour to align the Trust Fund’s mandates to existing and future Social & Labour Plans.

4.

Rights holders can play a large support role in ensuring contributions to the Trust Fund. However, an administrative burden may
stem from this the costs, which should be addressed.

INPUT FOR FURTHER DISCUSSION:
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1.

Government and industry should work together in establishing the Social Development Trust Fund, creating functional
structures to deliver to a mandate that is capable of investing it’s money towards real socio-economic change.

2.

The need to verify local content should be considered further as it adds complexities to an already difficult trading
environment. This should be unpacked further, in discussion with key stakeholders, inclusive of the SABS.

3.

The mechanisms rights holders can use to developing enterprises/suppliers should be clarified by key stakeholders working
together in develop mechanisms that enable growth and sustainability of the enterprises/suppliers within the sector.

40% (weighted)

Employment Equity
Transformation and the broader inclusion of the diverse racial and gender demographics of South Africa in the workplace has continued
progressively in the mining sector as well. The rate thereof is envisaged to increase in line with the reviewed Charter.
At the outset, the broader definition of HSDAs has been replaced as the Charter aligns with the DTI Codes in scoring compliance in
accordance with the economically active population (EAP) targets set out in the Commission on Employment Equity Annual Report. These
targets are based on the racial and gender demographics in the economically active population in each province and nationally as a whole.
2015 National and Provincial Economically Active Population (EAP)
The national EAP (below) form the basis of the employment equity targets, in that at each level of management, employees
should be representative of the below race and gender profiles and target percentages. If compliance targets are not met, scoring
is pro-rata the percentage achieved.
Male

Female

AM

African Male

40,7%

AC

African Female

32,5%

CM

Coloured Male

5.8%

CF

Coloured Female

5,0%

IM

Indian Male

1,9%

IF

Indian Female

1,1%

WM

White Male

6,4%

WF

White Female

4,9%

54,8%

Total

Total

Province

Male

45,2%

Female

A

C

I

W

A

C

I

W

Total

Western Cape

17.8%

27.1%

0.2%

7.8%

16.1%

23.9%

0.1%

7.0%

100%

Eastern Cape

39.9%

7.7%

0.4%

5.7%

35.5%

5.5%

0.4%

3.8%

100%

Northern Cape

28.0%

20.7%

0.1%

4.9%

24.2%

19.0%

0.0%

3.0%

100%

Free State

47.1%

1.7%

0.2%

5.3%

40.4%

1.2%

0.1%

4.1%

100%

KwaZulu-Natal

42.3%

1.3%

7.3%

3.3%

38.3%

0.8%

0.4%

2.3%

100%

North West

52.2%

0.8%

0.2%

5.7%

37.7%

0.1%

4.4%

3.1%

100%

Gauteng

42.5%

1.9%

2.5%

9.8%

34.2%

1.9%

0.0%

7.2%

100%

Mpumalanga

47.8%

0.3%

0.5%

4.7%

42.9%

0.1%

0.9%

3.6%

100%

Limpopo

54.5%

0.3%

0.5%

1.8%

41.3%

0.1%

0.1%

1.5%

100%

Where rights holders are geographically positioned in certain provinces only, they may use the provincial EAP targets (below)
instead of the national:

In addition, compliance targets have been increased substantially across the various levels of management, aligning to the DTI Codes, and
incorporating disabled employees as a scoring criteria:
Current Charter

Reviewed Charter

Top Management (Board)
Senior Management

40%
40%

Core Skills
Middle Management

40%
40%

Junior Management

40%

EMPLOYMENT EQUITY

Top Management (Board)
of which are Black Females
Senior Management
of which are Black Females

50%
25%
60%
30%

Core Skills
Disabilities

40%
2%

Middle Management
of which are Black Females
Junior Management
of which are Black Females

75%
38%
88%
44%
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AREAS OF CERTAINTY AND UNCERTAINTY:
1.

The targets are clear and the alignment to the EAP targets brings certainty as to what is expected of rights holders.

2.

It remains uncertain, however, whether the DMR expects a progressive growth over the 3 year alignment period, or whether the
weighted 30% target will apply in 3 years with pro-rata scoring thereafter dependent on performance.

3.

Clarity is also required as to how conflicts between EAP targets and those set out above are to be dealt with.

STRATEGIC IMPLICATIONS:

1. Despite positive efforts by the industry in meeting the current criteria, the substantial increases brought about by the DTI Codes
alignment bring with them challenges in expediting the required transformation.

2. For junior and middle management positions in particular, the targets have increased substantially. In the midst of the current
slump and ongoing retrenchments by several rights holders, questions are raised how easily these can targets can be achieved.

3. The inclusion of black females and the EAP targets necessitates internal assessments by rights holders of their current
performance against the new targets, and rapid changes in in respect of their employment equity plans and reports.

4. Overall the sector has witnessed continued declines in employment numbers, which in itself has also affected succession
planning. A balance may need to be struck between compliance motivated appointees and those that meet the skills
requirements of a sector in need of growth.
INPUT FOR FURTHER DISCUSSION:
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1.

Stakeholders should meet to assess the requirements of rights holders during the transition period, as well as whether the three
year time period is achievable for full compliance.

2.

Employment equity should be about ensuring the necessary skills base required for the industry to thrive, alongside the
transformation agenda. Stakeholders should assess necessary linkages between this and the Human Resource Development
element, with a view toward shared value.

(Ring Fenced, 100% compliance required)

Human Resource Development
The desperate state of education in South Africa has brought with it a social imperative to drive education
and skills training, and the private sector should play its part in this regard. The current mining charter
required that 5% of payroll (exclusive of mandatory skills levies) be invested in human resource and
essential skills development.
This target has remained constant in the reviewed Charter, and continues to include support for South
African-based research and development initiatives intended to develop solutions in exploration, mining,
processing, technology efficiency (energy and water use in mining), beneficiation, as well as environmental
conservation and rehabilitation.

15% of the 5% of payroll must now be contributed toward the Ministerial Skills Development Fund
The reviewed Charter expands on this criteria by proposing that training be reflective of proportional
representation, and be invested in skills development activities such as artisanal, literacy and numeracy
development, and bursaries. This is a broad mandate, and to date there has been a strong focus on
technical/artisanal skills training as per the needs of the sector.
This element does not align at all with the DTI Codes which, outside of a percentage of payroll as a target
(6%), drives two very important directives:
(1) The necessity to focus on learnerships, internships and apprenticeships for both employed
and unemployed persons, aimed predominantly at accredited training in accordance with the
learning program matrix; and
(2) The incentivisation of absorbing unemployed trainees into ones business.
The reviewed Charter also introduces a contribution of a 15% portion of the 5% of payroll to the
Ministerial Skills Development Fund (permitting exemptions only when rights holders have partnered
to support government owned entities on research and development (e.g. Mintek, CSIR, Council of
Geosciences, South African Institute of Mining and Metallurgy and Wits Mining Institute).
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AREAS OF CERTAINTY AND UNCERTAINTY:
1.

There is certainty on the percentage of payroll to be used on human resource development, as well as the allocation of a portion
thereof to the Ministerial Skills Development Fund.

2.

Uncertainty however exists as to the mandate of the Fund itself, as well as whether its funding will be ring-fenced for use in the
mining sector. Potential stakeholders are set out as representatives of organised business, labour, and government.

3.

The non-alignment with the DTI Codes brings uncertainty as to the necessity of driving training in accordance with the learning
programme matrix (prioritising accredited training).

4.

In addition, the DTI codes stipulate that other legislated training be excluded from that permitted for purposes of their scoring.
This, in particular, has a significant impact with regard to occupational health & safety training, as the reviewed Charter is silent
on this issue.

5.

The reviewed Charter is silent on enforcing portable skills training that offers opportunity to trainees to find alternate
employment, a critical consideration in a cyclical industry.

STRATEGIC IMPLICATIONS:
1.

The nature of payroll is such that it is variable throughout the year, and is only finalised post a financial year-end (take into
consideration the effects of year-end bonuses paid ad hoc dependent on company performance). Though one can budget for
this, the variability places rights holders at a very real risk of failing to comply with the annual target by under-budgeting, and in
turn being deemed non-compliant and in breach of the MPRDA.

2.

An unintended consequence of the above may be forcing training expenditure on ineffective training, which simultaneously
disrupts production in order to ensure compliance.

3.

The natural evolution of training in the mining sector as it evolves through innovation and automation necessitates a review of
current training interventions.

4.

The overall effectiveness of training is not tested at all by the reviewed Charter, which only enhances a compliance-driven
mentality. An example of this is a history of excessive ABET training which has for several reasons been ineffective (often done
after-hours with low attendance, focused on underground miners whose average ages doesn’t lend itself to this form of training).

5.

The industry should focus on both career progression and portable skills training in its training plans, so as to enable employees
to progress in upcycles and also find alternative employment in the down cycles.

INPUT FOR FURTHER DISCUSSION:
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1.

The variability of payroll makes 100% compliance extremely difficult to budget for accurately within a 12 month period.
Government and industry should work together on a solution that won’t put rights holders at risk of non-compliance due to this
variability. A solution may be to permit a deviance of 0.5% of payroll in a given year, allowing reconciliation and rectification in
the following year.

2.

Industry stakeholders should work together in refining the training needs to align with the growing innovation and automation in
mining, as well as portable skills training.

3.

As mentioned above, linkages between employment equity and career progression should be defined and mutually agreed by
industry and the relevant government departments, driven by the promotion of shared value.

40% (weighted)

Mine and Community Development
Mine and labour sending communities lie at the heart of the operational capabilities of rights holders. Directly
and indirectly, many members of these communities devote their lives to the success of a mine’s operations.
It is thus critical for rights holders to contribute to the socio-economic well-being of these communities. The
current Charter is vague and ambiguous as to the nature of mine and community development expected of
a right holder. It stated only that “there has to be meaningful contribution towards community development,
both in terms of size and impact…”
Through assessments of community development needs (taking cognisance of integrated development
plans), and international best practices, during a consultative process with key stakeholders, rights holders
develop social and labour plans to deliver projects that meet the needs of their mining and labour sending
communities.
The financial investment required is uncertain, with projects expected to be costed “proportionate to size of
investment”. The Codes of Good Practice for the South African Minerals Industry stipulate a 1% Net Profit
after Tax (NPAT) annual contribution target for mine and community development, though the applicability
and enforcement of this policy is questionable. Up-to-date project completion appears to instead have guided
compliance targets to date.
The essence of the mine and community development element remains the same in the reviewed Charter.
There is however, one crucial difference. The reviewed Charter removes the discretion of the rights holders
as to the financial contributions toward mining and community development, by declaring international best
practice as a 1% contribution of annual turnover towards local and community development and labour
sending areas. The inclusion of ‘labour sending areas’ positively broadens the impact.

Mine and
labour sending
communities lie
at the heart of
the operational
capabilities of
right holders.

SUSTAINABILITY

COMMUNITY

INFRASTRUCTURE

SOCIAL IMPACT

ECONOMIC GROWTH

TRANSFORMATION
EDUCATION
AND
SKILLS
DEVELOPMENT

SUPPLIER
AND
ENTREPRENEUR
DEVELOPMENT
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AREAS OF CERTAINTY AND UNCERTAINTY:
1.

The 1% turnover per annum target brings certainty to an otherwise unclear financial expectation.

2.

The reviewed Charter remains silent on the alignment of the social and labour plans to the mine and community development
requirements. There should be a direct linkage between these two requirements.

3.

The notion of international best practices remains vague and clarity should have been given as to expectations in this regard.

4.

There appears to be a removal of reference to alignment with integrated development plans which brings with it confusion as to
how right holders determine the scope and nature of community development projects.

STRATEGIC IMPLICATIONS:

1. Despite offering clarity as to the financial contributions expected of rights holders, 1% turnover has the unintended strategic
consequence of benefiting low turnover, high profit mines over those that operate on high turnovers and low margins. Often this
is less as a result of efficiencies, and more as a result of the resources mined, the costs thereof and the commodity driven pricing.

2. The DTI and some other sectors use NPAT to circumvent such inequality. It also lends itself better to an industry in mining that is
cyclical – allowing for greater contributions in up-cycles, reducing accordingly in down-cycles. Other sectors have also allowed for
a combination of, or choice from either a percentage of NPAT or turnover dependent on value derived.

3. Rights holders who are currently running annual losses during the resources slump, may be extremely concerned at the prospect
of being forced to extend these losses and risk their own survival.

4. The real question that needs to be addressed is whether financial inputs alone will bring about the intended change. Is industry
possibly failing rather as a result of ineffective socio-economic projects, and not quantum of moneys spent?

5. The Social Development Trust Fund mentioned earlier has in its mandate local community development. It may be prudent to
consider this as the vehicle for a pooling of financial resources toward agreed and more-impactful projects.

6. With no clear procedure and defined rules the agreement between stakeholders around projects, expediting the social impact
can take time and respective stakeholders may force their own agenda ahead of those that benefit the communities [with a
possibility to ring-fence contributions by region for the benefit of the communities therein].
INPUT FOR FURTHER DISCUSSION:
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1.

An impact assessment should be considered on the possible and unintended inequality a 1% turnover contribution could bring to
different rights holders.

2.

The affordability of the 1% turnover by several low margin or loss-making rights holders is of concern. Industry and Government
should work toward a solution that doesn’t place rights holders at risk of failure.

3.

All stakeholders should pull together to address the real concern here – that of past failings in delivering a shared value through
sustainable and impactful socio-economic benefit to mine and labour sending communities. Working together in solving this
issue, through careful planning and effective delivery (possibly through the Social Development Trust Fund) may ensure real
change.

4.

Socio-economic change would be greater regionally if rights holders within close geographic proximity were incentivised into
working together toward effecting change. Stakeholders may consider working together on innovative options in this regard.

(Ring Fenced, 100% compliance required)

Housing and Living Conditions
Adequate housing and living conditions are key drivers of productivity and general employee contentment for rights holders. Much like
mine and community development, this goes to the heart of the operations and directly impacts the human dignity and wellbeing of mine
workers. As the Mining Charter has evolved, within the broader regulatory landscape of the MRPDA and supported by the Codes of Good
Practice and the Housing and Living Conditions Standard for the South African Minerals Industry, it has promoted a progressive compliance
level in addressing employee living and housing conditions.
The current Charter required rights holders to address the following key interventions:
• Convert or upgrade hostels into family units by 2014
• Attain the occupancy rate of one person per room by 2014
• Facilitate home ownership options for all mine employees in consultation with organised labour by 2014
Seeing as compliance with the above was expected be end-2014, the reviewed Charter necessitates a maintenance of the
above, as per the below:
• Maintain the occupancy rate of one person per unit and maintain family units
• Contribute towards home ownership options for interested mine employees in consultation with organised labour
It then goes further by stipulating that the above contribution toward home ownership should include, but not be limited to:
•
•
•
•

Mining companies offering different building packages to interested employees
Subsidising such workers to buy houses
Partnering with finance institutions to issue guarantees for home ownership on behalf of the mine employees
Ensuring that where the company is offering housing for its employees, such housing must be integrated within communities
in mining and labour sending areas in line with the Department of Human Settlement policies on sustainable integrated
human settlement

AREAS OF CERTAINTY AND UNCERTAINTY:
1.

Expectations regarding housing and living conditions from the DMR were clearly stated in the current Charter, and bearing
in mind the time period offered for 100% compliance this target should have been met by rights holders by end-2014. The
requirements around maintenance of the existing conditions is clear in the reviewed Charter.

2.

A new construct of ‘contributions toward home ownership’ is, however, introduced. It appears to provide a discretion to
the DMR as to compliance by a right holder, with no strict criteria they should meet. This leaves rights holders in a state of
concerning uncertainty, bearing in mind the consequences of not meeting 100% compliance. It should be made clear what
‘contributions toward home ownership’ are allowed.
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STRATEGIC IMPLICATIONS:
1.

The 100% compliance requirement
necessitates rights holders engage with mine
workers, the DMR, and labour unions to
determine site-specific preferences.

2.

Strategies around acceptable initiatives for
contributing to home ownership may be
necessary, taking into consideration more than
the financial considerations.

3.

Aging mines with limited life expectancy
might find that time is inadequate to pursue
housing opportunities which require significant
capital expenditure, and may opt to promote
the paying of out allowances or other home
ownership contribution options to employees.

4.

The longevity and sustainability of certain
mining communities, as well as the concerns
around a cyclical industry that is forced to
retrench in down-cycles, brings the viability of
home ownership into question.

5.

An early outcome from discussions with the
National Union of Mineworkers (NUM) in
1998, saw some rights holders agree to offer
living-out allowances to employees as one
means of enabling home ownership among
employees.

6.

An unintended consequence of paying
living-out allowances, however, has been
the proliferation of informal settlements
established nearby mines which bring with
them negative socio-economic consequences.

7.

Companies should assess the practicalities of
the suggested home ownership contributions
and ensure that the intended benefits of this
aspect of the Charter are realised.

INPUT FOR FURTHER DISCUSSION:
1.

Definitive agreement on the specific criteria to
be met for compliance with this ring-fenced
element. With 100% compliance required,
discretion or subjectivity may prove obstructive
in the search for clarity and certainty.

2.

Mutual agreement on the applicability
of a living out allowance may benefit all
stakeholders.

3.

Consideration by key stakeholders around
the impact of end of life mining operations
on ongoing sustainability of their mine and
labour sending communities is important.
Government should play a pivotal role
in supporting the sustainability of these
communities and driving employment creation
initiatives in these areas.
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Concluding Thoughts:
While the reviewed Charter has brought some clarity in areas
of prior uncertainty, there is an overall feeling that underlying
uncertainty persists. The public comment period, and the
discussions that may take place between various industry
stakeholders during and after this, should be underpinned by
a combined agenda to use this review of the Charter as an
opportunity to bring the industry one step closer to the certainty
investors have long requested.
This, alongside the amendments expected to the MPRDA later
this year, offer a real opportunity to change investor mind sets
on the current uncertain regulatory and policy environment. The
investment required as the industry moves out of the down-cycle
may define the speed at which it returns to a growth path. South
Africa cannot afford to again fail to take advantage of the next
up-cycle, and investor confidence in the regulatory and policy
landscape is critical.
Rights holders operate as part of a broader cluster, and as the
drive for continued transformation escalates, a more holistic and
innovative outlook is needed in order to improve competitiveness
and deliver to the mandates of socio-economic impact and
transformation.

The elements of the Charter, at their core, endeavour to deliver
shared value throughout the sector, and beyond this with linkages
to other sectors. It promotes this through product and market
improvements driven primarily by beneficiation, redefining
productivity in the value chain (through transformation in
ownership, employment equity, preferential procurement, supplier
enterprise development and human resource development),
and enabling local cluster development (through improvement
of housing and living conditions and mine and community
development).
Unlike a compliance driven approach, shared value thinking drives
innovation, productivity enhancement and economic growth. It is
necessary in closing the trust divide in South Africa’s mining sector,
as government, labour and industry work in unison to deliver value
to all stakeholders.
In the midst of a struggling economy, depreciated commodity
prices, and increased global competitiveness, the time is now for
all stakeholders to make a concerted effort in ensuring the mining
sector returns to a position whereby it can be a driver of growth in
South Africa.
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